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SATURDAY, January 27, 1«38, 

Mr. Mann, of Montgomery, presented a memorial from citizens of 
Bucks county, praying that the constitution may be so amended, as to 
prohibit negroes from exercising the right of suffrage. 

On motion of Mr. Mann, 

The said memorial was laid on the table. 

Mr. Pennypaceer, of Chester, presented a memorial from citizens of 
Chester county, praying that no alteration may be made in the constitu- 
tion, having a tendency to create distinctions in the rights andprivieges of 
citizenship based upon complexion.. 

On motion of Mr. Penwypacker, 

The said memorial was laid on the table. 

Mr. BiDELE presented a memoiial, from citizens of the city and county 
of Philadelphia, praying that constitutional provision may be made for the 
more effectual security of freedom of speech, of the press, and of peacea- 
bly assembling for public discussion, as well as preventing violence by 
mobs and riots, and for compensating those, or their heirs, who may b« 
injured in person or estate thereby. 

On motion of Mr. Biddle, 

The said memorial was laid on the table. 

Mr. Chandler, of Philadelphia, presented a memoiial of like import. 

And on motion of Mr. Chandler, 

The same was laid on the tabic. 
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A motion was made by Mr. Miller, of Fayette, and read ai foUowa, 
▼iz : 

*• Ruohtdy That the miniites of the committee of the whole, of the 18th of October, 
page one hundred and thirty-seven, be corrected by striking the name of Mr. Millbb 
from the list of yoas, the said Millb& being then absent : 

And on motion of Mr. M., the said resolution was read a second time. 

Mr. MiLLSR explained briefly that his name was recorded as voting in 
the affirmative, on a certain proposition, in relation to the justices of the 
peace, whereas he was not in the convention at the time. He asked as 
an act of justice to himself that the error might be corrected ; and he 
would, he said, have called the attention of the convention to it at a much 
earlier period, but he was only recently made aware of the fact that such 
a mistake was on the journals. 

And the question was then taken and decided in the affirmative without a 
division. 

So the resolution was adopted. 
A motion was made by Mr. Bell, 

That the convention proceed to the second reading and consideration of 
the resolution read un the 1 1th instant, as follows, viz : 

** RBtolved, That the amendments to th.^ conslitation agreed to by this convention, 
ought not to be sabmitted to the people as a single proposition, to be approved or di«- 
appioved, bnt the same ought to be classified according to the subject matter, and sub« 
Bitted as several and dii>tinct propositions, so (hat an opportunity may be given to opprovt 
some and disapprove others, if a majority of the people see fit ; and that a committee be 
appointed, to report to the convention a classification of the amendments, and the mao- 
■er in which the same shall be submitted to the citizens of the commonwealth." 

Which was disagreed to. 

The Prrsidbnt said, he would take this opportunity to mention, that, 
in consequence of an inquiry made yesterday by the gentleman from 
Chester, (Mr. Beli) the Chair had investigated the proceedings in com- 
mittee of the whole, upon the article now under consideration, in lefer- 
ence to. the third section of the constitution, and he found it difficult to 
say whether that section had, or had not been disposed of. The state of 
the matter appeared to be this. 

The standing committee on this article, reported a new article, con- 
sisting of a new set nf sections, having no immediate reference to corres- 
ponding sections in the constitution. The committee of the whole took up 
that article, as reported, and made certain amendments, rejecting some of 
the sections, and altering others; but it did not appear that there was any 
direct vote of the committee taken, on the third article of the existing con- 
stitution. It was printed as if stricken out. But the Chair would not 
say that this was correct He believed it was not. 

With this statement, it would be for the convention to say what order 
should be taken in reference to that section. 

After some desultory conversation, growing out of the statement mada 
by the Cbair» the convention passed to the 
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The con ?en lion resumed the second reading of the report of the com* 
nittee to whom was referred the sixth article of the constitution as repor- 
ted by the committee of the whole. « 

The amendment to the sixth section of the said report as modified, 
being again under consideration : — 

Mr. Banks, of Miiflin, suggested toihe mover of the amendment, (Mr. 
Chambers) the propriety of inserting tlie words of the said amendroent,^ 
after the word " thereof in the fourth line, instead of inserting them after 
the word ** aldermen*' in the first line, as they stood at present. 

Mr. Chambers said, he did not see that that would make any difference. 
There would, no doubt, be other amendments offered to the section, and 
he thought that it would be better to retain the words in their present 
position. 

Mr. FuLLBR, of Fayette, said he would suggest to tlie gentleman from 
Franklin, (Mr. Chambers) to withdraw his amendment, in its present 
form, and to propose something like that which he (Mr. F.) had drawn up, 
and which he would read for the information of the convention. It was 
as follows : 

Add to the end of the amendment made in committee of the whole, the 
words, '* but the legislature shall not direct more than two to be elected 
in any township, ward, or borough, without the consent of the people 
of such township, ward or borough." 

Mr. F. thought that a condition of tliis nature, if attached to the see* 
tion, would render it more perfect and, probably, much more acceptable 
to the people. He would be pleased if the gentleman from Franklin 
would accept his suggestion. 

Mr. Chambers said, that, if he did accept the suggestion of the gen- 
tleman from Fayette, he was feaiful he would only embarrass the section, 
and render the action of the convention more difficult. He must, 
therefore, decline to do so. 



On further reflection, however, he was willing to accept the suggestion 
which had been made by the gentleuan from Mifflin, (Mr. Banks.) 

And the amendment was then modified by inserting after the word 
" thereof in the fourth line, the words ** in such numbers as shall be 
directed by law," instead of inserting the same words after the word 
** aldermen" in the first line. 

And the amendment, as thus modified, being again under consideration ;. 

Mr. Fuller said, that as the gentleman from Franklin had declined to. 
accept his modification, he would ask that it be laid on the table, and 
would briefly explain the reasons why he could not give his support to- 
amendment now before the convention. 

In the first place, said Mr. F., the amendment leaves the whole subject 
of fixing the number of justices of the peace, in each ward, borough and 
township* to the legislature. I am opposed to it on account of the 
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great evil which already exists, from the fact, that there are now too many 
of these officers. We know that this has heen a matter of just com- 
plaint among the people, and we know that it is one of iho^e evils which 
they were most desirous that we should remedy. If the subject should 
be left entirely open to the legislature, as is here proposed, 1 have not a 
doubt, that in many of the districts the legislature will be harrassed, from 
session to session, to appoint justices of the peace or aldermen, where 
they are absolutely not at all wanted, and where a majority of the people 
of the district do not desire them. From the best consideration which I 
have given to this question, I believe that this is one great cause of the com- 
plaints which have been so loud and general against this class of officers 
in the state of Pennsylvania ; — that is to say, that we have loo many of 
them, that their numbers are swelled to an extent which is neither called 
for by the people, nor in any manner desired by the people. I give this 
as the result of rny own observation and experience. Many districts, 
1 know, are burdened with more justices than they want — more by one 
half or upwards — and they have been obtained against the wishes of the 
majority of ihe people. An additional number, which may be a useless 
number, must depend upon the single voice of the representative of any 
particular district ; because the legislature, as a body, know nothing, and 
can know nothing, of the necessity of increasing the number either in one 
district or another, and they must, therefoie, act Upon what the represen- 
tative of any particular district may say. Thus additional officers may 
be wanted, or may not ; the one is as likely to be the case as the other, 
and how is the legislature to know ? Then, as 1 have said, the increase 
of the number of the justices of the peace, which increase may be abso- 
lutely necessary or which may not be at all necessary, is to depend on the 
feelings and the wishes of the member from the district. This would be 
a state of things from which great and growing evils would continue to 
arise, and it is with a view of preventing those evils that I asked the 
gentleman from Franklin to ofi'er, in lieu of his amendment, such a prop- 
osition as I have brought to the notice of the convention — that is to say, 
that not more than two of these officers should be elected in any one town- 
ship, ward, or borough, withont the consent of the taxable inhabitants of 
such township, ward or borough. The people are fully as capable of 
fixing the nuuiber, as any member of the legislature from the district can 
be ; I should *ay, much more so. They are fully competent to elect an 
alderman, or a justice of the peace, and ihey are fully competent to lell how 
inany are requisite for each particular place. 

I am opposed to the adoption of the amendment of the gentleman from 
Franklin, and shall vote against it. I hope that I shall yet be able to 
secure the support of the convention to the restriction which I propose, 
and which I regard as one of the most important amendments that has 
claimed, or can claim, the consideration of this body. 

There is also another difficulty which ought to be met. Some boroughs 
are counted by townships, &c., and contain probatily from fifty to a hundred 
inhabitants. There is no provision made for this distinction. My prop- 
osition provides for that case as well as for all others, that is to say, 
the qualified electors shall be the judges how many of these officers are 
requisite. 
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Mr. M'DowBLL, of Bucks, said he trusted that the amendment which 
had been suggested by the gentleman from Fayette, (Mr. Fuller) would 
be adopted before this su^ect was finally disposed of. It meets my 
▼iews of the question precisely, said Mr. M'D. ; and the gentleman has 
presented to the consideration of the convention, the precise proposition 
which [ had myself drawn, and which I had intended, so soon as an 
opportunity presented itself, to offer for adoption. 

Mr. President, I also concur with the gentleman from Fayette in the 
opinions which he has expressed as to the importance of this subject. It 
is important — probably as immediately so to the people of this state as 
any other upon which this body has been called to act. I do not know 
indeed whether it is not of more importance than any question which has 
come up before us in relation to the judges of the supreme court, or of the 
court of common pleas; and I think that we shall have done but little to 
improve the condition of the people upon this particular subject, unless we 
devise some means by which the number of these officers is to be limited. 

The suggested amendment of the gentleman from Fayette is this. The 
matter is left open to the consideration of the legislature ; but the legisla- 
ture shall not have the power to provide for the appointment of more than 
two such officers in any ward, township, or borough, without the consent 
of the qualified electors thereof. It will be recollected, moreover, that 
while the legislature, under this proposition, is to be prohibited from 
appointing more than two without the consent of the people, it is not at 
the same time compelled to appoint even that number. In some of the 
counties of Pennsylvania, there are townships in which it would be con- 
sidered a positive evil to inflict two magistrates upon the people. The 
matter is thus left discretionary with the legislature, so far as the number 
of two may be concerned, but they can not go beyond that number with- 
out the consent of the people of the township, ward, or borough. It seems 
to me that this is placing the matter where it ought to be — upen a safe 
and judicious footing. If you give to the legislature the power to say, 
how many magistrates theie shall be in each township, ward, or borough, 
do you not run the very same risk as the frame rs of the constitution of 
1790 ran in giving the governor of Pennsylvania the power to appoint 
what he may think proper to denominate a ** competent number of justices 
of the peace ;" for such is the language of the existing provision ? Surely, 
you do so. There is as much likelihood that a broad latitude will be 
taken in the one case as in the other. The legislature may have the same 
reasons for appointing a greater number of these officers than the wants 
and the interests of the people require, that the governor has ; and this 
power may, therefore, be as much abused by the legislature as by the 
governor. This is apparent — nothing more so. The members of the 
legislature from the several counties may have an eye to re-election, and 
may obtain the sanction of the legislature to the appointment of more 
magistrates than may be wanted, on the private understanding with them 
that they, in return, shall use their influence to secure his re-election. 

Any man of common intelligence, must be able to see what the inevitable 
result will be, if this matter is left to the legislature. Why not leave it 
to the people ? Is not that the most proper disposition which can be 
Aade c^* it ? Are they not capable to judge for themselves, and to decide 
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wiieiher their wanta or their interests, do, or do not, require an increase 
in the number of the magistrates of any particular section ? If they do 
not want more, they will, of course, be silent. If they do want more, 
let an application be made to the legislature in writing to that efTert, I 
perceive howerer, that the proposition of the gentleman from Fayette, does 
not provide for this form. I should wish, however, that it should be so 
amended. Let an application be made in writing, to be signed by a 
majority of the people, and the appointment should not be suffered to be 
made until it is proved to the satisfaction of the legislature, that a majority 
of the qualified electors of the township or district, have signed that 
paper. This ii appears to me, Mr. President, is the most plain and 
simple way of getting at this question, and of adjusting it to our entire 
satisfaction. 

I do hope that the amendment suggested by the gentleman from 
Fayette will be taken up and adopted, with a proviso, such as I have 
alluded to, making it obligatory that an application shall be made in 
writing, and shall be signed in the manner indicated. I do not believe 
that any provision can be adopted, which will remedy more effectually 
than this the evils complained of in the present system. It is our duty to 
prevent a recurrence of those evils, and i trust we shall do so. 

Mr. CuBfMiN, of Juniata, said that he felt some regret at finding him- 
self compelled to difier from both the gentlemen who had preceded him 
in relation to the manner in which the offices of justices of the peace 
should be filled. 

I am of opinion^ said Mr. C, that in coming to a final decision on this 
question, as upon all others which may be brought before us, we should 
take into view the interests of the poor classes of society as well as the 
rich. I am of opinion that neither the governor nor the legislatuie of 
Pennsylvania, should have any connexion or concern, either with the 
mode in which the justices of the peace should be appointed, or with the 
number which should be appointed. I believe that the people themselves 
are the best judges, how many justices will be required, and that they are, 
in every respect, best qualified to have the charge of this matter in their 
own hands. There it ought to go, and there, I trust, it will go, abso- 
lutely and without qualification. It is a power which will repose more 
safely in the hands of the people and will be more judiciously exercised by 
them, than if left with the legislature for the future, or with the governor, 
as it has been under the provision of the constitution of 1790. 

What are the arguments which we have heard ? Will it be said thai 
there is any evil growing out of the existence of a large number of jus* 
tiees of the peace ? How can that be ? If there are but two justices in 
any ward, borough or township, of course the whole business of the place 
will go into the hands of those two, and if there are five, they will still 
have no more. To cut the number down, I regard as an act of oppression 
vpon the poor. 

Let us take an example. Suppose that a township is twenty, twenty- 
five, or thirty miles lon^, and suppose that in all that township, there are 
only two justices of the peace. What is the consequence to the poor 
man — to the labouring man — to the man whose time is his money, and 
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who is dependent on his daily labor for his daily bread ! He will be 
compelled to pay the cost of going to the extreme part of that township, 
thus expending money as well as losing time, whereas if there were one» 
two, or more of these magistrates scattered over the township, it would be 
the means of curtailing the expenses he must incur. And this, it seems 
to me, is the great object which we should keep in view, in any provision 
we may insert in the constitution, as to the justices of the peace. Let 
the people have their own choice. Let the people say whom they will 
elect, and how many they will elect. 

There is also, Mr. President, aaother gro.ind on which I am opposed 
to the adoption of the proposition of the gentleman from Fayette. It is 
this. We are not the judges, and we cannot be the judges as to what the 
people who are upon the ground may want. They know how many 
magistrates are necessary for their interests, and they can regulate the 
number accordingly. I am opposed, therefore, to filling these offices in 
any other way except by election by the people, and in such numbers as 
they may, from time to time, see cause to elect. 

These are my views, and my vote will be given accordingly. I believe 
that the adoption of this course will ease the burden of the poor, while it 
can do injury to no one. 

Leave the whole matter to the people ; let them elect the justices of the 
peace for themselves, and let us give to them a discretionary power as to 
the number. They, and they alone, are to gain or lose by the operation 
of the system, and there is no reason to appiehend that they will do any 
thing which is calculated to affect their own interests injuriously. To my 
mind, it is clear that the happiest results will follow. 

Mr. Agnew, of Beaver county, said it myst be in the recollection of all 
the members of the' convention, that a great deal of time was consumed in 
the discussion of this subject, when it was under consideration in commit- 
tee of the whole at Harrisbnrg. The debate upon it was very protracted ; 
every proposition for amendment of which it was susceptible, was made 
irom day to day; and the final result of all the deliberation and discussion 
which then took place, was to be found in the report of the committee of 
the whole, now upon its second reading. 

The very amendment now proposed by the gentleman from Fayette, 
was brought before us, (said Mr. A.) in committee of the whole, and was 
adopted by a very small majority. Then, on a subsequent day — the 
eleventh day of July-^the vote was re-considered, and the proposition was 
negatived. So that the principle now under discussion was decided in the 
committee of the whole. 

Mr. President, I have been all along under the impression that when 
the amendments should come up on second reading, it was not the design 
of the convention to alter the principles which had been laid down by a 
solemn vote of the committee of the whole, but rather to put them into a 
clear and correct form, in order that they might be properly submitted to 
the people. 

If the whole field of debate is to be a^ain opened on every question 
which has been decided in committee of the whole, we shall have every 
proposition traversed over again, and this, too, upon the eve of our final 
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adjournment. I had hoped that the discussion of these matters would not 
have been renewed, and if they are still to be debated in this way, no 
man can foresee what is to be the end of our labors. If the wh(»le sub- 
ject now before us, like some others, had not undergone a long and pro- 
tracted examination and discussion, it might have been reasonable to 
renew this proposition, with a view to obtain for it a closer consideration. 
But it is known to all of us that it was debated not only in July, but after 
we again assembled in October'. 1 hope, therefore, ihat gentlemen will 
turn their attention, not lo change the principles which have been settled, 
but to arrange and correct the phraseology of the amendments. 

As to the fears which have been expressed in some parts of this hall, 
that the legislature will not regulate this subject properly, — that ihey 
will convert it into a political machine, and use it for political and party 
purposes, I apprehend that there is little real foundation for them. Is not 
the legislature to be trusted on any subject which may come within their 
appropriate sphere of action ? Are they in the petty appointmenta of 
justices of the peace, to be regarded as unworthy to be trusted? Is it 
come to this, that in a republican form of government, where the legisla- 
ture comes every year fresh from the people, they are not to be trusted 
in a matter like this ? I ask the gentlemen to turn their attention to the 
principal executive department of the state, and see how these things are 
regulated there. They are all matters of law — all within the scope and 
sphere of legislative action. In the constitution of 1790, with the excep- 
tion of the secretary of state and one other officer — you have no provision 
which, says anything about the executive department. And is it to be said 
that the legislature is competent to decide upon such important matters* 
as these, and yet that they are not competent to be entrusted with such 
appointments as justices of the peace ? 

Are we about to endorse such an extraordinary doctrine as this, by our 
action here ? There are twenty subjects, the regulation and management 
of which are left in the hands of the legislature, and which must of neces- 
sity be so. For instance, you leave with them the subject of registers 
and recorders. The constitution, it is true, provides that '* a register'i 
office and an office for the recording of deeds, shall be kept in each 
county," but it leaves the whole details to be settled by the legislature. 
And so it is with reference to many other subjects. 

What is your entire system of county and township offices? What 
does your constitution say about them, except that officers relating to 
taxes, to the poor, to highways, &c., shall be appointed in such manner 
as is, or may be prescribed by law. The whole system of the internal 
policy of every county is left to the regulation of the law. Tiie system 
has grown towards perfection from time to time, and it has been re-mod- 
elled within a very few years. Can it be possible, therefore, that the 
legislature is competent to regulate the whole internal policy of every 
town and county, and yet that they are not competent to have the manage- 
ment oi the system as to justices of the peace ? Is there not something 
extremely inconsistent in the idea ? 

It has been said, that if the matter is left to the legislature, justices of 
the peace will be given in such numbers as to have a political effect, 
flow is this ? What foundation is there for so grave a charge ? Why 
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has not this been done by the legislature with reference to county com- 
missioneis ? 

Sir, these are all idle fears ; they will not stand the test of truth. And 
I will go further, and say, that if these charges be true — if it is indeed 
true that the legislature cannot be trusted touching matters of this descrip- 
tion—then I say that a republican form of government is an experiment 
which has failed. It is no longer an instrument tit for the government of 
human society. There is neither force nor virtue in it. But I, for one, 
entertain no such fears. I trust that gentlemen may be prevailed upon to 
withdraw their objections. 

I certainly, however, concur in the opinion which has been expressed 
by the gentleman from Fayetle county, (Mr. Fuller) that there is some- 
thing which wants correction in the section, in relation to the boroughs. 
The amendment, as reported from the committee of the whole, provide* 
that "justices of the peace and aldermeti shall be elected in the several 
wards, boroughs, and townships, at the time of holding the election of 
constables, by the qualified voters thereof," &c. Now, I apprehend it 
cannot be the intention of this body that every borough which may con- 
tain but fifty inhabitants should be a separate district for the election of 
justices of the peace ; the language of the section, therefore, should be 
reduced to such a form as to give a discretionary power to the legislature 
in this respect. There are boroughs which make districts of themselves, 
and it might be well to say that justices of the peace shall be appointed in 
such boroughs as might be directed by law. The state of Ohio ha-^ a 
provision in relation to these officers, in few and simple words. 1 will 
read it for the information of the convention. 

" A competent number of justices of the peace shall be elected by the 
qualified electors in each township in the several counties, and shall con- 
tinue in ofiice three years ; whose power and duties shall from time to 
time be regulated and defined by law. "[Vide Constitution state of Ohio, 
Art. 5., sec. 2. 

This is the principle which has been adopted in the constitution of the 
state of Ohio. Nothing is said there about districts or about ihe number, 
but the constitution simply declares that a competent number shall be 
elected in each lownfhip in the several counties. I have never heard any 
complaint there, that the legislature has done any wrong eitiier in the 
election of the justices of the peace, or in the number. I have never heard 
a complaint that they put to bad uses the discretionary power with which 
they are entrusted. 1 believe there has been no difficulty of any kind. 
The legislature fixes this matter by law, and when 4)articular cases require 
regulation, they have the power to regulate them in such manner as they 
may think proper. 

So it is also by the constitution of the state of Indiana, the provision of 
which, I suppose, was taken from the constitution of Ohio. A constitu- 
tion is intended only as a general law ; it is not intended to go into 
details. If it were so, there would be no end to it. You declare in your 
constitution, that your judiciary shall consist of so many courts and of so 
many judges, but beyond this you do not go. You leave the details to be 
settled by the legiskiure. So it is with constables — these are matter* 
which are left within the discretion and control of the legislature. 
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I repeal the opinion I have expressed, that all the fears and apprehen- 
sions which appear to have taken possession of the minds of some gentle- 
men, as to the extent to which the legislalure may be trusted, are without 
any foundation. There is nothing to justify them. I believe that if we were 
to adopt such a provision as that which I have cited from the constitution 
of Ohio, every difficulty would be obviated, and every good and desirable 
purpose would be adopted.' In any event, I agree with the gentleman from 
Fayette, (Mr. Fuller) that some alteration is required in the language of 
the section, so far as it relates to boroughs. 

With the view of bringing that point before nhe convention, I have 
drawn up an amendment, incorporating the principle which is laid down 
in the report ol the committee of the w^hole, and simply changing the lan- 
guage so far as it is applicable to boroughs. At a proper time I should 
like to have the opinion of the convention upon it. The terms of the 
amendment are these : — 

** A competent number of justices of the peace and aldermen, shall be 
elected at the times and places of the election of constables, by the qual- 
ified electors in each township and ward of the several counties, cities, 
and incorporated districts respectively, and in such boroughs as shall be 
directed by law, and shall be commissioned by the governor for a term of 
five years." 

This amendment, it seems to me, contains the principle established by 
the committee of the whole, while, at the same time, it takes away »ll the 
ambiguity which is apparent in the section as it now stands^ And we 
all know how important it is that the provisions of the constitution 
should be so framed as, if possible, to leave no room for doubt or mis- 
construction. 

Mr. CuRLL, of Armstrong, said, Mr. President, I have heretofore been 
content t«> give my silent vote on the various propositions which have been 
submitted here, in relation to the justices of the peace ; and I have, 
although myself many years a justice, listened without being much dis- 
turbed, to the opprobrious epithets by which that class of our citizens have 
been designated by the great and small guns of the law in this body. 
They have been called by every derogatory epithet which the vocabulary 
can furnish. 

I concur in the opinion which has been expressed in many parts of this 
hall, that great care should be taken in the selection of justices of the 
peace, for however low may be the estimation in which some gentlemen 
may afiect to hold them, there cannot be a doubt that the just and pro- 
per exercise of their functions is a matter in which the great mass of the 
people are deeply interested. I say that gieat care should be taken in 
their selection ; and that care, I beheve, is about to be secured by the 
action of this convention, which, by a decided vote, has agreed to throw 
the choice into the hands of the people. The people are the best judges 
of the capacity and the moral conduct of those who may offer themselves 

candidates. 



The delegate from Crawford, (Mr. Farrelly) in some remarks which 
be offered yesterday, tossed out some epithets, accusing the justices of the 
peace of the administration of fire-side law. And the gentleman from 
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NorihamplODt f Mr. Porter) whose Yoice we so often hear on this floor, 
has also been pleased to pour out the vials of his wrath upon me, because, 
he says, I have impugned his motives ; and ! see myself designated in 
oae of the newspapers of this morning as a justice of the peace. Sir, I 
deny that I did impugn the motives of that delegate. And although justi« 
ees of the peace have been charged by some gentlemen with almost every 
evil that can be laid at the door of man, I thank* God that not one of that 
class who has a seat in this body, has been charged with being a traitor 
to the party who elected him to serve them here. I would take leave to 
lefer gentlemen who, like the delegate from Northampton, are so fond of 
anecdotes, to the ** Crawford Democrat," and the ** Lehigh Bulletin,'* for 
some pretty anecdotes in refeience to the conduct of certain members of 
this convention. It is probable they may find anecdotes enough there to 
take up their attention, without racking their brains that they ipay hunt 
up some stale and musty joke, in the hope of exciting a laugh at the 
expense of others. 

As regards the question before the convention, I feel disposed to 
favor the proposition of the gentleman from Fayette, (i\fr. Fuller.^ I 
wish that the people should have the privilege of saying how many justi« 
ees they want. They are as competent to judge as the legislature — yes, 
and much more so. I would be willing to say that each township should 
be, at all events, entitled to two justices; and that the number may be 
increased at the expiraiion of five years in propoition to the increase in 
the number of taxable inhabitants. I have no idea of referring it to the 
representatives of the people to do that, which the people can more under- 
standingly and with a prospect of more beneficial results do for themselves ; 
and in this matter, as I have said, I believe that they are the best judges. 
I confess, however, that I have not that want of taiih in the legislature, 
which seems to be imputed to us, because we desire to restrain the action 
of that body in some respects. In any vole which I may have given here 
in relation to the legislature, I have never acted upon the assumption ihat 
the members were worse men than we ourselves. This has been no rule 
of action with me. But 1 believe that it is necessary not only that we 
should give the election of justices of the peace to the people, as the 
majority of this convention has determined to do, but, that the people 
should also possess the authority to create as many as they wish. And 
if they create more than they want, they are to be the sufferers; let them be 
whipped with their own rod. All power is theirs ; let them be the judges. 
They can decide all these matters better than we can. I am unwilling, 
theifefoie, to do anything which will tie up their hands, and shall oppose 
any and every amendment which may, in my judgment, have that ten^ 
dencv. 

I have felt it due to myself, Mr. President, to make these remarks in 
vindication of myself, and in explanation of the vote which I intend to 
give, and I will not detain the convention with any further observationt. 

Mr. Forward, of Allegheny, said it appeared to him that there were 
streng objections to the amendment of the gentleman from Fayette, (Mr. 
Fuller.) Under such a provision, at what time shall the number be ascer- 
tained ? How often t In what manner ? If there is any reason for the 
Amendmeuit it hat reference merely to the number being fixed by tlM 
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people. Why not leave to them also the mode, the manner and the time ? 
These are sufficient reasons to induce me to vote against the amend- 
ment. 

But there are also other reasons of a forcible character. The number 
of magisrates should of couse, be graduated according to the popu- 
lation and the business,' and especially with reference to the latter. In 
the agricultural counties, there is but a small amount of litiga- 
tion ; wheteas in those where the store keeper, the manufacturer, and 
the mechanic reside, litigation is going on every day. It is the business 
of such men as the latter to deal with others, and from the very nature 
of the contracts which are made, a great deal of litigation may arise. 
Why then not leave the details to the legislature ? Is it supposed that 
they will be indifferent to these things ? That they will regard them as 
not worthy of their attention ? Do you give to the people of the different 
townships any agency in determining the number of supervisors, of as- 
•essors, of collectors or of constables that there may be employed in the 
different townships ? Why do you leave all these things to the legisla- 
ture ? Has any evil arisen from having done so ? No. Does any one 
complain of improvident legislation in regard to them ? No. 

But, Mr. President, I have a still more decisive objection to the amend- 
ment than any I have yet mentioned : It is this ; that, if such a provision 
is engrafted on the constitution, the wants of the people will be much 
less attended to than the wants of the party. It may be a matter of 
•ome importance to a party in a particular township, to secure the influence 
of two or three persons. How will they accomplish this object? They 
will endeavour to accommodate all, and the result will be that, in that 
township, the number of justices would be unduly multiplied. Suppose 
that two or three persons desire to be elected to the office. In order to 
secure and consolidate the interests of all, it would be found very conve- 
nient to have the services of these two or three as justices of the 
peace. I see no more reason for leaving this matter to the people, than 
for leaving with them to fix the number of assessors, of constables and 
•o forth, that may be employed in the different townships, and shall 
give my vote accordingly. 

Mr. Fleming, of Lycoming, said that afler a discussion of some fifteen 
days in committee of the whole at Harrisburg, and just upon the eve of 
its adjournment, at that lime, the convention had resolved upon one great 
principle in reference to the justices of the peace — that was to say, that 
they should be elected by the qualified voters. 

So far, said Mr. F., as I have been able to understand the action of this 
body, in regard to these officers, this principle alone was determined at 
that time. It was not understood that any thing like detail was connected 
with the principle of election then decided. 

How does this question stand before us now ? As I have said, we 
have resolved by the vote given in committee of the whole, that the justi- 
ces of the peace shall be elected. What then follows? The question 
then presents itself how shall they be elected — in what manner ? The 
section as reported from the committee of the whole, declares '* that justi- 
•ei of the peace and aldermen ehall be elected in the several wards, 
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boroughs and towni^hips, at the time of holding the election ofconstables 
by the qualified voters thereof." Now, I am free to confess that, from 
first to last, I have never been in favor of this mode of election in the 
several wards, boroughs and townships ; but that I prefer ihat they should 
be elected in districts, and those districu to be regulated by the legislature 
of the commo wealth. It seems to me that there must be objections to 
this mode of election which will occur to the mind of every man who 
hears me. To my mind, at least, they come with much force. When 
we speak of limiting the number, should we limit that number to a single 
justice of the peace to a township, a borough, or a ward ? Because we 
know that there are many townships and boroughs, nay probably, wards, 
where they need no justice at all — and that there are many where they 
need only one ; — whereas if we undertake to carry out the details of the 
system here, these very places might probably be entitled to two or 
three. 

I will here take occasion to call the recollection of the members of 
the convention, to the fact that all the propositions which were presented 
in committee of the whole which ran into any thing like detail in regard to 
the election of these magistrates were invariably met and defeated ; and 
that the imperfections of all of them were so fully pointed out that — not- 
withstanding the loner aud laboured discussion which took place — not one 
single amendment which went into detail was supported by the votes of 
the committee of the whole. 

What is asked for now ? It is that we shall submit the details of this 
subject to the legislature. The real question now before this body is, 
shall we carry out the details necessary for, and preparatory to the elec- 
tion of justices of the peace, or shall we submit them to the proper and 
legitimate tribunal^-that is to say, to the legislature of the commonwealth. 
The whole question resolves itself into this — nothing more nor less. Are 
we so suspicious of the legislature of Pennsylvania, have we so little 
confidence in their patriotism, their integrity, or their regard to the inter- 
ests and the welfare of the people, that we are afraid to trust them to 
carry out the necessary details in the election of justices of the peace ? Is 
this the principle by which the action of this body is lobe governed ? I think 
it has been already satisfactorily shewn, upon the examination and dis- 
cussion of this subject, that it is impossible for us to prescribe with cer- 
tainty or advantage any thing like a limitation of the number of the jus- 
tices, however desirable it might be that an amendment of that effect 
should be introduced into the constitution. And I repeat, that in any 
proposition which has been offered with that view we have found such 
numberless objections as to cause it to be finally voted down. If 1 am 
not mistaken, we have now had about three thousand six hundred jus- 
tices iu the state of Pennsylvania, and there are about one thousand and 
nine wards, boroughs and townships. This statement, it appears to me, 
furnishes in itself satisfactory evidence that the system, as it has existed 
under the constitution of 1790, has been wrong, that the number has 
been increased beyond the requirements of the people, and that the num- 
ber ought to be limited. But when we undertake to make a constitu- 
tional provision so as to limit the number — and when, in so doing, we 
fi nd it necessary to run out that provision to such a length in detail that 
we must unavoidably get into error — 1 think it is time we should look at 
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what we are doing. It is not proper that this kind of roinotia shou Id b# 
found in the fundamental law of the land. It is not the place for it. 

r 

When I found upon examination, that there were so many justiqes of 
the peace in commission at this time as I have stated, I began to think 
that some danger might be apprehended from the reaction of the people 
upon this subject. If we go on now and insert a constitutional provision 
limiting the number and taking that power from the legislature, we maj 
in trying to remedy one evil, commit an error which will lead to evils of 
a much more serious character. We must therefore, move with caution. 
And when gentlemen talk here of not trusting the legislature with the 
power to carry out the necessary details of this section, I will beg leave 
to turn their attention to the next section of the same article as repotted 
from the committee of the whole, and I will ask them to say how ii im 
that we are willing to give to the legislature all the power which that 
section bestows, and yet that we fear to trust them with the authority con- 
templated in the one now before us. 

The following section says : 

** All officers whose election or appointment is not provided for in this 
constitution, shall be elected or appointed as shall be directed by 
law." 

Here is power given to the legislature by this section as much greater 
than is proposed to be given by the section under discussion, as can be 
well imagined. There is no comparison so great as the diflference be- 
tween them. Will gentlemen with such facts as these staring them in 
the face — with unlimited power and authority given to the legislature in the 
very next section — will they, 1 ask, say that in relation to justices of the 
peace, that body is not worthy to be trusted ? How is this strange incon- 
ijistency to be reconciled. As my friend from Northampton county, (Mr. 
Porter) would say, this is really straining at a gnat and swallowing a camel. 
And yet this immense power in the next section, was given to the legis- 
lature almost by the unanimous vote of this convention. I confess myself 
unable to fathom the wisdom of this distinction. 

If it were possible, however, I would alter the reading of the section 
as it now stands, and instead of having it read ** justices of the peace and 
aldermen shall be elected in the several wards, boroughs and townsnips/' 
I would have it read ** in such convenient districts as are or shall be direc- 
ted by law,*' that is to say, I would carry out the idea of the amendment 
of the gentleman from Franklin, (Mr. Chambers) before the vote upon 
that amendment was reconsidered. This, like all other matters having 
any thing to do with details, is attended with diffictilty ; and when we, by 
a constitutional provision, direct that the justices of the peace shall be 
elected in such convenient districts as are or shall be directed by law, it 
necessarily falls upon the legislatuie to provide for all proper details. 1 
see no other difficulty, except that wards, boroughs or townships should 
not be divided in making provision for the justices. 

In conclusion, I repeat, that I see nothing but difficulty in any proposi- 
tion which has been offered, having any thing to do with details. We 
•eitled, when in committee of the whole, the one great principle that the 
justices of the peace should for the future time be elected by the people; 
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ftnd not appointed bj the governor, as under the constitution of 1790* 
This I look upon as the git of all that the people desired by way of amend- 
ments to the constitution, so far as these officers were to be affected by 
those amendments. As to the number, and the time when they should 
be elected and so forth, I think it is not necessary that we should do any 
thing, and I believe the people will be satisfied that all these things should 
be left to the action of the legislature. 

Mr. Woodward, of Luzerne, said that he had risen for the purpose of 
reminding the members of the convention, that a resolution had been 
adopted fixing the scctmd of February, as the day of final adjournment. 
Between this time and that, said xMr. W., we have some subjects to act 
upon of an important character — subjects which, in my view, are of more 
importance than that now before us. 1 am the friend and advocate of fall 
and free discussion on all matters brought up for the action of this body, 
but it is not to be forgotten that this subject in relation to the justices of the 
peace didundero[oa very long discussion in committee of the whole, and 
that the result of every experiment made there was the simple provision 
now before us in the shape of the report of the committee of the whole. 
I have no doubt that this will also be the result of the pie:»ent discussion, 
even if it should be protracted some days longer. 

Under the conviction, therefore, that the report of the committee must 
ultimately be adopted, however much time may be spent in coniCnting it, 
1 call for the previous quc^^tion. 

But the cull was not seconded by the requisite number of delegates. 

And the amendment being under consideration;— 

The question was called for by Mr. Woodward, and twenty nine others 
rising in their {daces. 

And on the question. 

Shall the question on the said amendment as modified, be now 
put? 

It was determined in the affirmative. 

And on the question, 

Will the convention agree to the amendment as modified T 

The yeas and nays were required by Mr. Chambers and Mr. Hiestkr 
and are as follow, viz : 

y«AS— Mfasr.^. Agnew, Ayres, Baldwin, Banks, Barclay, Bamdollar, Barnits, 
Bedford, Bell, Bildle, Bi.jel;)vv, Brown, of Nortliampt n, Cha.nbcri, Ctiandier, of 
Pailaiielphia, Clapp. CUrke, of Bvjaver, Clarke, of Indiana, Cleiviuu-r, Coaies, Cr^iin, 
Cram, Daili.tgton, Denny, Dickers ;n, Donagiin, D »nrudl, Doraii, Farrelly, Fleming, 
forward, Poulkrod, Godrhatt. Gi more. Hastinga, Hays, Hendernun. of Allegheny. Hen- 
derson, of Dauphin, Hicster, Keim, Kenticdy, Kerr, Kouigmachet-, Kreb^, I^ug. Lyonn, 
Maclay, Martin, M'tJahen, M'^herry, Merediih, Merrill, I'ollock. Horur, «)f i\o tlwm> 
ton, Purviance, Read, Rtier, R.)g«rs, Rovjt, RoswjII, Soiger, 8dl, »myih, of Centre^ 
Snively, Stardevant, 'i'odd, Weidmm, Woodward, Young, Sergeant, i^ruident— 70, 

Nats — Mcas!«. Br.iwn, of Linoster, Brown, of Philadelphia, Clark, of Dauphint 
Cine, Crawford, Cummin, Card, Darruh, Dickey, Dilliiiger, Fuller, Gamble Grenell, 
Harris, Hayhur^t. He flensUiiii, High, Houpt, Hyde, Migee, Munii, M'Dowcli, 
Miller, Montgome y, Overfieid, Payne, Ritter, Scheetz, Sellers, Seltzer, Serrill, Shel- 
tito, StidLe), WhUe— 34. 

VOL. XI. B 
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,tion to the decision of the convention, in the hope that it would be in faror 
i)( leaving the people to regulate the numbei of the justices themselret. 
He asked for the yeas and nays. 

Mr. Sill, of Erie, said that in his opinion the section as it now stood 
was imperfect, iind the vote he would give on the amendment to the pro- 
posed amendmenl, would depend much upon what he should he able to 
ilBcertain was to be the jurisdiction of the magistrates who should be thus 
elected. He had supposed that the natural result of an election, if nothing 
more? was stated in ihe amendment? If they are elected as township 
officers, or borough officers, and there was nothing in the constitution to 
give them more decided jurisdiction in that township or corporation, ho 
did not know th^tit should be beyond the limits of it. He thought there 
should be something in the conf liiution prescribing the extent, or the limits 
to which they should exercise their jurisdiciion. Now, this appeared to 
him to be a matter most intimately connected with the question before 
the convention. If we considered them as county officers-*-as officers 
whose jurisdiction extetid throughout the county, or convenient districts 
in the county, as sliall be designated their jurisdiction, then it would not 
be so important as to the character or the number of those officers. For, 
if it should be discovered, in any one township, that they had not got a 
competent olficer, and if he did not possess the confidence of the public, 
ihcy might re oit to the officer of another county. But, if they were to 
be considered as mere local officers, whose jurisdiction was confined to 
where elected, then he (Mr. S ) should say it would he injudicious — it 
would be injudicious — it would be unwise, and it might operate most 
unjustly, were the number restricted by the people of a township. His 
opinion was that this m Wr liad been treated as though the justices were 
mere local officers, and thai only* in the township interested in their 
offices. — He however, did not apprehend tliis to be the case. And, if 
such is the understanding, puch may he their power and authority. But, 
was it so, in fact? Certainly it was not. There were many other indi- 
viduals interested, and must l>o interested in the magistrates of any one 
township: persons residing in other counties, in other parts of the state, 
may have suits brought before those magistrates. He contended that it 
would tend to produce injustice to the people, if it should happen that 
one township should select InU one justice, or two, if the township was 
large? He asked if a stranger should come to a township, and bring an 
action, where there wan but one justice, whether it would be giving him 
a fuir chance ? It might, or might not But ought he not to have an 
opportunity to bring his action somewhere l)efore a tiibunal, which might 
be regaided as morci impartial ? And, the greater the number of justices 
in one township, the greater the chance of impartiality. But, the objec- 
tion he had, related more to the extent of tlieir jurisdiction. He would 
.isk if this would he considered a satisfactory mode of doingr justice — 
supposing that in a township there was one or perhaps two justices of the 
peace who were connected by the lies of relationship, or consanguinity, 
(anti it would be in the recollection of geuHemen that there were town- 
ships in which the case might arise, of two men getting themselves elec- 
ted; who weie related to each other,) and who would not be supposed to 
act impartially between those who elected them, and those coming from 
another disLrict? Was it not right that tiioso coming from another dis- 
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met should have their choice of justices ! But, under the cireumstanrvs 
he had just stated, what justice could he expected ? What chance would 
the stranger have ? He (Mr. 8.) would repeat the question he hs^d aireadj* 
put: — Was it not right and just that men should have an opportunity of 
selecting the justice in whom they could have confidence? One general 
object in administering justice, was to reisder it in a manner that should 
give satisfaction to tiie people. We know that at present the justices are 
commissioned for particular districts, and that those diatricls sometime^ 
embrace several townships —and th»t by the construction given by the 
act of assembly to the constitution, the justices extend their jurisdiction 
throughout the county. Uut, do we know (continued Mr. S.) what con- 
struction would be given to this provision ? Do we know that that con- 
struction would be given to it ? And, if this construction should be giveo 
a justice could have jurisdiction only in his own township, and that a 
mail who has any cause of action against an individual in the townshi]», 
must resort to that justice, and that justice only. I ask you if any thtttg 
would be gained ? In my opinion, certainly not. For there might hi 
eases, (and I have no doubt there are cases,) of strangers who would uot 
resort to such a tribunal. And, where is the necessity for it f Is it not 
right — is it not proper that there should be some choice in the jurisdic- 
tion ? — that a man who has some cause of action should have an oppor- 
tunity of going to a tribunal which he believes to be impartial? Why, 
most unquestionably it is right and proper, and, in this case, would not 
be attended with any inconvenience. Without, then, there is some pro- 
vision of this kind going to extend the jurisdictioii either throughout the 
county, or to convenient districts, as tlie legislature may designate, I shall 
vote against the propositi(m. For I do hold it to be a wrong law — an 
unjust law — that the people of any one township or borough, may say 
there shall be but two magistrates in that township or borough, and that 
every individual, wiiether he leside in that township or borough, or not, 
if he seek for justice, must apply to those oflicc^rs, and those alone, 
whether they have, or have not, any prejudices against them. It appears 
to me that such a regulation would give great dissatisfaction. It would 
be a cause of dissatisfaction. What is the object of a constitution, but to 
extend justice impartially to ail t Is it not fair and right to give a man 
some choice in the tribunal ? Most unquestionably it is. My intention 
was, (if the question had nut been ordered,) to have proposed an amend- 
ment of this kind, either that the jurisdiction of the justices that should be 
elected, (and I am in favor of that being done,) should extend throughout 
the county, or to convenient districts, as the legislature might prescribe. 
1 think it is a matter that ought to be regulated. Besides, there might 
be cases attended with great inconvenience, and I say with absolute failur* 
and defect of justice. 

Mr. S. stated he knew of townships of considerable extent and popu- 
lation in the neighborhood of boroughs, where they have no justices of 
the peace residing there, nor never had any. Well, supposing that the 
people there should continue of the same mind, and that after having 
elected two justices, in pursuance of the constitution, they should happen 
to resign, or die, or remove from the district or county, and the citizens 
should fail to eleet another justice, and the impression should prevail that 
DO jottice should have jorisdictioa oat of his own county — he would ask. 
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gnder those circumstances, liofir a man was to bring his action for debt, 
if there was no justice of the peace ? This, he conceived, showed the 
importance of a constiinlional provision of the character he had described, 
and which shouhi prescribe and define what should be the extent of the 
jurisdiction of the justices of tlie peace. This question had been treated 
as if it was one which related to mere local township ofHrers—^as if none 
had any interest except those residing in townships. Now, if the justices 
of the peace were local officers, as were the supervisors of highways, or 
the guardians of the poor, and the people should fail to elect, nobody 
-would be injured but themselves. But it was not so with respect to the 
justices of the peace. The whole community was interested. They 
were elected as justices, with an important jurisdiction, and all who had 
claims within their jurisdiction must resort to them. The whole commu- 
nity then, have an interest in their conduct and in their acts. For these 
reasons he woHld at present vote against the amendment. Mr. S. then 
suggested the following modification: 

♦• The jurisdiction of said justices shall extend to every part of the 
county in which they may reside, but each justice shall keep his office in 
the district where he was elected." 

Mr. M'DowELL, of Bucks, said — I should not have arisen but for the 
suggestions of the gentleman from Erie. Sir, I think there is an entire 
misapprehension of the clause adopted this morning. The delegate seems 
to think that we are now determining the jurisdiction of the magistrates. 
I do not think so. If I understand the matter rightly, the question of 
jurisdiction is wholly within the power of the legislature. We have not 
in the amendment just adopted, said one word about the jurisdiction of 
the magistrates. I do not think there is any thing in relation to the juris- 
diction of townships, wards, and boroughs — the very matter the gentleman 
wishes to accomplish. We only provide one thing — the niimber of 
magistrates in the respective wards, townships, and boroughs, and the 
manner in which they shall be elected. The matter of jurisdiction, as I 
tiave already said, is one entirely for legislation ; and it is perfectly wiihim 
the power of the legislature, and competent for them at any time to say 
that the jurisdiction of a magistrate shall extend over the county, or shall 
extend only within certain districts, which shall be provided by them. 

Now, sir, what is the question before us? It is contended on one side* 

that all this power should be vested in the legislature ; while, on the other, 

that a portion of the power should be reserved to the people. Now, I 

beg gentlemen to understand that we do not give the legislature the power 

of appointing two magistrates in every township, borough or ward, 

because, as we lawyers say, it is p>ima facie, a sufficient number, and 

that not more are wanted. We prefer that the people themselves should 

olect and have the control of the justices of the peace. But, it is contended 

by the gentleman from Allegheny, that there are townships, wards, and 

1»oroughs thai will need more than two. What do we offer to do ! All 

we say i«, that the legislature shall not be judges of the exceptions, but 

that the people in their townships, wards, and boroughs, shall have tho 

liberty of electing officers for themselves. Sir, I hold it as a principlt, 

<hat the power should be exercised by the people themselves, unless a 

4i«legatien of that power ia necessary. It is for the people themselves t» 
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deeide whether ihey need more than two justices of the peace. I ask, 
gentlemen, whether under the old constitution, the power given to the 
gorernor of appointing a competent number of magistrates, has not been 
abused T What, sir, is the power which is now asked to be given to the 
representatives of the people ? Why, to appoint a competent number of 
justiees of the peace. That very power which gentlemen say has been 
abused by the exectitive, they are willing to give to the legislature. 
What a farce is this ! Give the legislature that power, and my word for 
it there will not be a legislature in seven years, when there will be less 
than five hundred applicants teazing them for the office of justice of the 
peace, and they will say we have got but two, and we used to have eight. 
The members wdl then say of the applicant, he is a clever fellow, a good 
heaited man, and who goes the ** whole hog I" Now, if you will go for 
my justice— I will go for yours. 

But this is not the only evil which will result from leaving it in the hands 
of the legislature. You will have the time of that body taken up, weeks 
and months, in legislating for justices of the peace ; for you may rest 
assured that iherc will be no end to the applications. Nay, weeks and 
monthf* will be occupieil in log-rolling magistrates into office. I will not 
give my sanction to such a state of things. 

Mr. Cbahbbrs, of Franklin, s lid that the argument of the gentleman 
who had just taken his seat (Mr. M'Dowell) was predicated upon the 
mistaken supposition, that under the amendment which had been adopted, 
the legislature was to be authorized to appoint justices of the peace. 
The gentleman, said Mr. C, has compared this proposed exercise of 
power, with the aBuses of power, on the part of the executive of Penn- 
sylvania, under the existing provision of the constitution of 1790. If 
these abuses have been cx>minitted by the governor, he was exercising to 
an undue extent, the patronage which the constitution of 1790 bestowed 
upon him. But it is not proposed that the legislature should appoiit 
these magistrates. They are to exercise no patronage — they are to grant 
no favors. The exercise of the power of appointment is a different 
-thing from the proposed exercise of power limiting the number. The 
people are to make the choice, and the legislature are to do nothing more 
than determine the number for the several districts. The legislature, I 
repeat, are not to exercise the power of appointment— rthat power,^ of the 
abuse of which on the part of the executive, complaints have been made, 
by reason, as is alleged, of his having increased the number of justices, 
in order to provide for his political friends. 

One objection to the amendment of the county of Philadelphia — which 
is in fact, the amendment of the gentleman from Fayette — is, that it goes 
too much into detail, that it takes away from the legislature a power which 
it is proper that department should exercise. There is a ftrange incon- 
sistency apparent in relation to the delegation of power to the legislature. 
At one moment you cannot tie their hands close enough ; at another, and 
in the same provision, you will allow them to go to any extent they may 
please. What is the power of the legislature here! Under this section 
there are no limits imposed upon the jurisdiction of the justices of the 
peace, except such as the legislature may choose to impose. Thieie 
ti1mf^*f**^ by the delegation from Backs. And what is the extent of it t 
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Whvt if Uiey please, throughout the commonwealth. I say, that if the 
legislature please, under the provision the jurisdiction of the justices of 
the peace may be co*exteii8i?e with the whole commonwealth, for there 
are no other limits upon it than what the legislature may choo&e to impose* 
I agree with the gentleman from Etie, Mr. Sill, that it is desirable that 
some limits should be imposed upon that jurisdiction, and I would even 
have gone on and adopted the amendment, which 1 submitted yesterday, 
allowing and enjoining upon the legislature to establish convenient dis- 
tricts for justices of the peace. 

There is yet a further objection to the amendment before us. Th* 
provision that no township, ward, or borough shall elect more than two 
magistrates without the ^consent of the majority of the qualified voters, 
would be in effect to intimate to the legislature, that a// townships, wards 
and botoughs should elect two. It would be regarded as an invitation to 
them to grant two justices in every such place. 1 have yet some hopes 
that before this subject is finally disposed of, .an amendment may be 
adopted, which will give to the legislature the power still to create die- 
tricts ; for if the justices are to be elected in wards, we shall not only have 
in some of the townships an election for justices in wards, but in many 
parts the election of justices of the peace, in boroughs which are parts of 
townships, and which for all township purposes, elect with the people of 
the township. 

In Franklin county there are three boroughs, the inhabitants of which 
elect the township officers along with the inhabitants of the township. 
Under this provision as it stands, those boroughs which do not contain 
more than fifty to a hundred taxable inhabitants, would have the same 
choice for a number of justices, that a population of ten-fold^the number 
would have. 

It is my intention, therefore, to vote against the proposition of the 
gentleman from the county of Philadelphia, on the ground that it enters 
too much into detail — detail which ought to be left to the legislature. I 
shall not myself trouble the convention again with the other amendment 
of which 1 have spoken, but I hope that some gentleman may be induced 
to offer such an amendment, imposing it upon the legislature to district 
these justices of the peace. There is the objection to which I havs 
referred in my own county, against this section in its present form, and I 
suppose that the same objection exists in other counties — that boroughs 
elect with the inhabitants of the township for all township purposes. ] 
hope that such an amendment will be adopted ; for, in the absence of it, 
(he section will impose upon these districts the duty of electing the justices 
of the peace, with all the other ofiicers for the township, against the com- 
mon interest, and against the wishes of the people. 

Mr. Smtth, of Centre, said that, judging from the expressions which 
had fallen from some of his friends in the course of this discussion, they 
seemed to be under the apprehension that there was an inconsistency 
between the amendment of the gentleman from the county of Franklin, 
(Mr. Chambers) which has just been adopted by a large vote of the eon- 
nntion, and the amendment now proposed by the gentleman from tho 
oosnty of Philadelphia, (Mn Brown.) l do not think, said MrvS., that 
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there is an]r things of thii kind. It seems to me that the two amendmentt 
mre both tn tlieir places, and both perfectly compatible with each oiher. 

Mr. 8. here read and compared the amendtnents with each other, and 
then proceeded ;— 

I can not discoTer that these amendments put any restriction upon the 
people. That of the gentleman from Franklin goes to a certain length 
and no further, in the power which it bestows upon the legislature ; and, 
as to the amendment now pending, I think it merely explains the matter 
fully and fairly ; and nothing more. Surely there is no inconsistency in 
this, and I hope the amendment may be adopted. The majority of the 
qualified electors within the townshij)are to say, whether they will have 
more than two magistrates ; and there is no injunction on the legislature 
to elect more than two, unless a greater number should be asked for. 
For my own part, I think the matter is very fairly stated. 

I have not risen, however, for the purpose of protracting this debate. 
The discussion of the subject has already consumed much time, and I 
rose for the purpose of asking the convention to sustain me in the call 
for the immediate question. 

Which call was seconded by the requisite number of delegates rising in 
their places. 

And on the question. 

Shall the question on the said amendment be now put T 

It was determined in the affirmative. 

And on the question. 

Will the convention agree to (he amendment ? 

The yeas and nay were required by Mr. Smyth, of Centre, and Mr. 
Fuller, and are as follow, viz : 

Y»AS — Messrs. Barclay, BarnJolIor, Bedford, Bigclow, Bonham, Browo, of Lan- 
easter, Brown, of Northampton, Brown, of Philidrlphia, Clarke, of Beaver, Clark, of 
Dauphin, Cleavinser, Cline, Coatea, Cochran, Cox, Crain, Crawford, Caromin, Curll, 
Darrah, Dickey, Dillinger, Donneil, Doron, Duniop, Earle, Foalkrod, Fuller, Gamble, 
Crearbart, Grenell, Haalinga, Hay hurst, Helffenstein, Henderson, of Dauphin, High, 
Houpt, Hyde, Ingersoll, Keiin, Kennedy, Kerr, Kreba, Lyons, Magee, Mann, Martin, 
irCaben, M'Doweil, M'tfherry, Merrill, Miller, Montgomery, Overfiefd, Payne, Pol- 
lock, Porter, of Northampton, Kead, Uiler. Hitter, Rogers, Royer, Scheefz, Sellers, 
6eltxer, Seniil, Sheilito, Smith, of Columbia, Smyih of Centre, Slickel, Stardevant. 
Taggart, Weaver, White, Young — 75. 

NA¥i — Messrs. Agnew, Ayres, Baldwin, Banks, Bamitz, Bell, Biddle, Chambers, 
CUpp, Clarke, of Indiana, Cope, Crum, Cunningham, Darlington, Denny, Dickerson, 
Donagan, Farrelly, Fleming, Forward, Giimore. Harris, Hays, Henderson, of Alle- 
gheny, Hie£ter, Konigmatihcr, Long. Maclay, Meredith, Merkei, Pennypacker, Rua- 
Mll, Saeger, 8cott, 8UI, Snively, Todd, Weidman, Woodward, Sergeant, Prendeni 



8o the unendment was adopted. 

A motion was made by Mr» Porter, of Northampton, 

Farther to amend the section as amended, by adding to the' end thereof 
Ihe IbUowiiig: 
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'* No borough forming part of a township, shall be a separate district; 
and no borough or township shall constitute more than one district for 
electing justices." 

Mr. Porter explained, that his reason for offering this amendment 
was, that he did not wish to see boroughs divided in order to form dis- 
tricts for electing justices of the peace; and so far, said Mr. P., as our 
own boxough is concerned, I arn sure, that my constituents have no desire 
to see it divided. I apprehend that under the construction which will be 
put upon the section as it now stands, such divisions will be likely to take 
place. 

And the question on the adoption of the said amendment was then 
taken. 

And on the question. 

Will the convention agree so to amend the section ? 

The yeas and nays were required by Mr. Curll and Mr. Flsming, and 
are as follow, viz : 

Arxf — Messrs. Ayres, Baldwin, BarndoIIar, Barnitz, Bell, Biddle, Brown, of 
Lancaitfr. Brown, of Northampton, Chambers, Clarke, of Beaver, Clark, of Dauphin, 
Clarke, of Indiana, Cleavinger, Cline. Coates, Cochran, Cope, Cox, Crain, Crum, 
Cummin, Cunningham, Curli, Darlington, Dickerson, Dillint^er, Dunlop, Fleming, 
Forward, Foulkrod, Fuller, Gearhart, Hayhurst, Henderson, ot Dauphin, Hiester, High, 
Houpt. Hyde, Keim, Kennedy, Kerr, Krebs, Long, Lyons, Maclay, Magce, Mann, 
M'Doweli, M'Sherry, Meredith, Merrill, Merkel, Miller, Montgomery, Overfieid, Payne, 
Porter, of Northampton, Purviance, Ritter, Rogers, Royer, Russell, Seager, Sehcetz, 
Sellers, Serrill, fcnively, Todd, White, Young, Sergeant, President — 71. 

Nat» — Messrs. Agnew, Banks, Barclay, Bedford, Bige'ow, Bonham, Brown, </ 
Philadelphia, Clapp, Crawford, Darrah, Dickey, Danagan, Karle, Farrelly, Grenell» 
Harris, • Hasting?, Hays, Henderson, of Allegheny, Konigmacher, M'Cahen, Pollock, 
Read, Riter, Seltzer, Shellito, Sill, Smith, of Columbia, Smyth, of Centre, Stickel, 
•Sturdevant, faggart, Weaver, Weidman, Woodward, — 36. 

So the amendment was agreed to. 

A motion was made by Mr. Maoee, of Perry county, 

Further to amend the section as amended, by adding to the end thereof 
4he following, viz : 

** No justice of the peace shall have jurisdiction in civil process out of 
the township in which he shall have been elected.*' 

And the question having been taken. 

The said amendment was rejected. 

A motion was then made bv Mr. Sill, of Erie, 

Further to amend the section as amended, by adding to the end thereof 
^e following, viz : ** And the jurisdiction of naid justices shall extend lo 
every part of the county in which they may reside, but each justice shall 
keep his office in the district where he was elected." 

Mr. Dickey, of Beaver county, said that he hoped this amendment 
would not prevail. I believe, said Mr. D., that this is a subject which 
ought to be left to the discretion of the legislature. I believe that the 
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time will come, that it will be absolutely requisite to the proper adminis- 
4ration of justice, that the jurisdiction of the justices of the peace should 
be restricted to the wanis, townships and boroughs, in which they may be 
elected. But, I am not ready at this time, to give my vote in favor of 
placing a provision of that nnUire, in the fundamental law of the land. 
I would leave ihe subject to the legislature, in order that they may act 
upon it, according lo the wants and the wishes of the people, as those 
wants and wishes may from time to timedevelope themselves. 

I suppose it must be known to the members of the convention, tha^ 
this subject has heretofore been agitated in the legislature, and tliaton one 
occasion, that body came very near to passing a law, restraining the juris- 
diction of justices of the pence in rivil cases, to the townships and wards 
for which they were appointed. There can not be a doubt, that great and 
monstrous injustice has taken plane, by the extensive jurisdiction which 
these magistrates have held. It has been a matter of much complaint 
fiom time to time* that the jurisdiction was so extensive, and that it ought 
to be restricted. But, sir, the constitution is not the place for such details. 
I do hope they will be left to the legislature, and that we shall not inter- 
fere with them here. I will not say any thing further, but I hope that 
we shall be favored with the yeas and nays on the adoption of the amend- 
ment. 

Mr. BiDDLK, of Philadelphia city, said that he believed it to be a great 
evil that a plaintiff in a suit, should have an opportunity to select a magis* 
trate from a large number, whilst to the defendant, no choice whatever 
was left. By this means, said Mr. B., if there were ten magistrates in his 
district, nine of whom are known to be opposed to the princijile on which 
his case rests, a plaintiff may still go to a tenth, who is not opposed to it. 
This, I think, is a hardship ; it is an evil which requires correction. I 
am, therefore, in favor of restricting the jurisdiction of the justices of the 
peac ' in such a manner, as that the plaintiffs may be as limited as possi- 
ble in the choice of their magistrates, and that the defendants may have 
exact and impartial justice done to them. 

For this roason, I regret that I can not vote in favor of the amendment 
of the gentleman from Erie. In my view, it is too broad, and can not bs 
stteuded with any other than injurious effects. 

Mr. Sill, of Erie, said that he would say only a few words in reply 
to the gentleman from Beaver, (Mr* Dickey) and the gentleman from tbo 
city of Philadelphia, (Mr. Biddle.) 

The argument of the latter gentleman, and I believe also, said Mr. S., 
of the gentleman from Heaver — if I rightly apprehend him — against the 
adoption of amendment is, that they are desirous to have the trial of cases 
impartial. I am as anxious to promote this great object as any member 
of this body can be, and it is precisely for that reason, that I have offered 
the amendment, t invite the attention of the convention to it, and I sub- 
mit to them whether, upon a careful examination, they will not find this 
to be the very reason why the amendment should be adopted. 

It is known to all of us that there are many townships in the common- 
wealth of Pennsylvania, which contain only a very few citizens. It is 
known to us also, that there are many townships in the state, where m few 
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persons can regulate the election ; at all events, it can not be improper to 
say that there are m?iny townships where a few persons or families can 
regulate the elections, and keep their friends in otTice. Suppose that a 
stranger from another district or county, has a case of »ction against an 
individual residing in one of these townships. Suppose, also, that the 
latter is an influential individual. Suppose that there are but few citizens 
or inhabitants in the township, and, as is not unusual in such instances, 
that the individual against whom the suit is brought, is a man of control- 
ling power and influence in the elections. I submit to this convention 
whether a stranger bringing a suit against such an individual, before a 
justice of the peace who may have been elected by the influence of that 
▼ery individual, who still retains his office by it, and who may be thrust 
out of office by it at the first election — I submit to this convention whether 
in such a case, and under such circumsiances, there can be a fair chance 
for the upright and impartial administration of justice ? Is it reasonable 
to suppose that, before such a justice, thus holding his office by the influ- 
ence of one of the parties to the suit, and fearing to lose the office by the 
ezercis* of that same influence, if he should do anv thint; to oflfend its 
possessor, is it reasonable to suppose that two such parties can meet on 
fair and equal ground, with a certainty that an impartial trial will be had, 
and that an impartial judgment will be given? Sir, wo have studied 
human character to little purpose, if we suppose that the chances are any 
thing like equal. This is precisely the basis upon which my amendment is 
formed ; and the very reason upon which I hnve offered it is, that there may, 
for the future time, be a chance for a fair and impartial trial. 

Let me call to the recollection of gentlemen, the argument which was 
urged on the floor, with reference to the appointment of the president 
judges of the courts of common pleas. It was urged, and probably with 
a considerable degree of truth, that even in those much larger jurisdic- 
tions in the counties and in the districts, a stranger not residing among 
(he parties, and not being identifled with the peculiar prejudices and feel- 
ings and interests of tiiat neighborhood, would administer justice more 
satisfactorily than a judge who resided there among the people litigating, 
tnd whose mind was, therefore, open to the influences of local partialities 
and local interests. How much more forcibly then does this argument 
apply in the case before us ; where the whole community by whom the 
justice of the peace is elected, may be composed of a few individuals or 
families, and who, as I havo said, may probably have a controlling power, 
and may, from year to year control the elections of the township. Ii 
seems to me, that the force of this argument n:usi be at once apparent to 
the mind of every man. And there is nothing of theory, or speculation 
in all this. I speak of facts. I say that it is not unusual for such a state 
of things as I have noticed, to occur. In the course of my experiencet I 
have known many places where such a state of things is to be found. 
Do you wish the laws and the constitution of the state of Pennsylvanim 
to be such, that any man having a claim against an individual residing in 
one of these townships, shall be compelled to resort to that justice of th« 
peece, who knows that he may at the next election be put out of offic« 
by the power and influence of that very individual ? Is this your inten* 
tion T It cannot he. There would indeed be little justice in such laws 
or mieh a constitution. 
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The gentleman from the city of Philadelphia, (Mr. Bicidle) thinks that 
much hardship results from allowing the claimant to select the magistrate 
from a number. Under the present system, 1 have never lieard it alleged 
that hardships were endured to any extent, and yet the jurisdiction of the 
jostices of the peane extends through the county. I do undertake to say» 
that if you restrict the jurisdiction of the magistrates to their wards, 
townships or borough in which they may have been elected, you will 
make a provision which will surely fail to give satisfaction to the people. 
They will say that they can not have the same chance of justice that they 
would elsewhere meet. 

I have been led to olfer this amendment, in the hope that it might be 
adopted, and in the belief that tiii."! matter ought to be placed on a looting 
80 fixed and definite, that every gentleman, when he leturns to his con- 
stituents, may tell them precisely what the provision is. This he can 
not do, without the adoption of an amendment such as that before you. 

Mr. I'tJLLER, of Fayette, briefly replied to the argument of the gentle- 
man from Erie, (Mr. Sill) which he contended was entiirely erroueouSi 
and that experience of the past in reference to the jurisdict.on of justices 
of the peace, proved to his, Mr. F's. mind, at least, that it was much to 
be preferred to that suggested by the gontleinan, which he thought would 
lead to the realization of ihose evils that the delej^ate wished to guard 
against. Mr. F. entertained the opinion that the better course to adopt 
was, to leave the subject to the legislature for their regulation, according 
to circumstances. 

Mr. HiDDLK, of Philadelphia, said that when he differed from the dele- 
gate from Erie, he was inclined to doubt his own judgment. There was 
DO gentleman in this body whose lead, generally* he would rather follow ; 
but, in the present instance, he lelt bound to differ from him. He thought 
it was important that every individual should select the tribunal before 
which he was to appear. The defendant, it had been supposed, might be 
in influential man, and would have it in his power to frustrate the ends of 
justice. Now he* Mr. U., would ask whether it was not more likely that 
die plaintiff would be possessed of influence, and that he would have it 
in his power to crush the unfortunate debtor? And, was it not much 
more probable that a rich and influential man, who, perhaps, had a great 
deal of business done by the justice, before whom the ca^e was heard, 
would get judgment in his favor ? He contended that the defendant had 
a right to select his own court. 

He thought it a great evil to admit the claimant to select the magistrate 
before whom the complaint is brought. Great injustice is done thereby 
in small claims under five dollars and thirty-three cenU<, as from his 
judgment in such cases there is no appeal. A remedy should be devised 
fur this oppression of the poor, for such it certainly is. He felt bound 
to admit that this subject was full of difficulty ; and while at llarrisburg, 
he had taken eccasion to remark on the evils incident to it. He should 
be compelled to vote against the amendment of the gentleman from Grie, 

Mr. M*Cahkn, of Pliiladelphia county, moved the previous question ; 
which was sustained* 

A.nd on the question. 

Shall the main question be now put T 
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The yeas and nays were required by Mr. Chambers and Mr. Shtth, 
of Centre, and are as follow, viz : 

Yea§ — ^Messis. Barclay, Bedford, Bidclfe, Bonham, Brown, of Lancaster, Brawn, 
of Northampton, Brown, of Philadelphia, Clapp, Claike, of Beaver Clark, of 
Dauphin, Orain, Crawford, Cnim, Cummin, Cunningham, Curll,.Darrih, IMckey, 
DilUnger, Doniid), Doran, Fouikrod, Fuller, Gamble, Geaihait, Gilmoie, Grenell, 
Hastings, Hayhurst, Helffenstein, Henderson,, of Alloghtny, Hifster, Hi^^h, Hyde, 
Keim, Kennedy, Kerr, Krebs, Long, Lyons, Magee, Mann, M*Cahen, M'Dowell, 
Merkel, Mi.ler, Montgomery, Ovtrfitld, PollocK, Porter, of Northampton, Purvi- 
ancc. Read, Riter, Kitter. Rogers, Saiger, Scheetz, tellers, Sdtzcr, feiheliito, Smith, 
of Columbia, Smyth, of Centre, ti^tickel, Sturdevant,Taggait,Tudd, Weaver, Weid- 
man, White, Woodward^TO. 

Nats — ^Messrs. Ayres, Baldwin, Banks, BarndoIIar, Barnitz, Bigelow, Chambers, 
Chan<Uer, of Philaddphia, Clarke, of Indiana, Cleavinger. Cline, Coates, Cochran, 
Cope, Darlington, Denny, Dickerson, Donagan, Dunlop, Earli\ Farrelly, Fleming, 
Forward, Hariis, Hays, Henderson, of Duuphiu, Houpt, ingersoll, Konigmacher, 
Maclay, M'Sberry, Meredith, Meirill, Paj^ne, Ko>er, Russell, Serrill, Sill, Snively, 
Young, Sergean t, President — 4 1 . 

So the question was determined in the affirmative. 

And on the question, 

Will the convention agree to the report of the committee of the whole 
as amended, so far as relates to the sixth section ? 

The yeas and nays were required by Mr. Crawford and Mr. Donaoah, 
and are as follow, viz : 

Yeas Messrs. Bank:*, Barclay, Bamdollar, Barnitz, Bedford, Bigelow, Bonham* 

Brown, of Lancaster, Brown, of Nolhampton, Brown, of Philad. Iphia, Clapp, Clarke, 
of Beaver, Clark, of Dauphin, Clarke, of Indiana, (Ucavinger. Ciain, CrawlorJ, Cum* 
min, Cunningham, Curll, Darrah, Dickey, Dickerson, DilLngir, Dontu-ll, Doran, 
Earle, Fleming, Forward. Fouikrod, Fuller, Gamble, Gearhart, Gilmore, Grenell, 
Hastings, Hayhurst, Hdficnstein, Henderson, of Daupliin, High, Huopt. Hyde, Kiim, 
Kennedy, Kcr, Krebs, Lyons Magee, Mann, M*Cjihen, McDowell, Merkel, Miller, 
Montgomery, Overfield. Payne, Pi llt)ck, Purvjance, Read, Riter, Ritttr, Rogers, ScheeCz, 
Sellers, Sellzer, Shellito, Sill, Smith, of Columbia, Smyth, of Centre, Suckel, Slur- 
devant, Taggart, Weaver, White, Woodward, Young — 76. 

Nats — Messrs. Agnew, Ayres, Baldwin, Biddle, Chambers, Chandler, of Philadel- 
phia, Cline, Coates, Cochran, Cope, Cox, Crum, Darlington, Denny, Donagan 
Dunlop, Farrelly, Harris, Hays, Henderson, of Allegheny, Hirstrr, Ho|.kinson, Inger- 
soll, Konigmachcr, Long, Mac'ay, McShe.ry, Meredith, Merrill, Porter of Northamp- 
ton, Royer, Russell, Saeger, Serii.l, Snively, Todd, Weidman, Sergeant, President 

38. 

So the report of the committee of the whole as amended, so far as 
relates to the sixth section, was agreed to. 

Mr. Earle, of Philadelphia county, thought the seclion imperfect in 
one respect, and iliat it would fall short of the expectations of the people. 
He -alluded to that part of it which was inirotluced on the motion of the 
gentleman from Northampton, (Mr. Porter) providing that no borough 
which constitutes a part of a township, shall be a separate district. The 
question arises, at once— what is a borough? And, he, Mr £., would 
ask, if the Northern Liberties of the county of Philadelphia are not a 
borough. So of the district of Penn township which constitutes four 
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wmrds, «md Kensingloiit five wards. They may all be termed l>oroa|^hs. 
Bat, whether they are so, or not, is the question. 

A motion was made by Mr. Merrill, 

That the convention do now adjourn. 

Which was agreed to. 

Adjoomed until half past nine o'clock on Monday morning. 



MONDAY, January 29. 1838. 

Mr. KoNioMACHBft, of Lancaster, submitted the following resolution, 
viz: — 

Xetofved, That ihe ninth article of the constitution be referred to the committee ap- 
pointed to prrpare and engross the amendments for a third reaJing, and th»t they be 
Greeted to report an amendment to said article, providing thot the right of trial by jury 
may be extended to every human being, and that the said committee be directed to 
prepare and engross siid article for a third reading. 

Mr. KoMGMACHER moved that the convention now proceed to the 
second reading and consideration of the same, but tlie motion was not 
agreed to. 

Mr. Payne, of M'Kean, submitted the following resolution, viz : 

Reiolred, That the convention will, on Wednesday next, resolve itfwlf into a com- 
■littee of the whole, to take into consideration alterations and amendments to the fourth 
fectfon of the fiist article of the constitution, and that that shall be the order of the day 
for Wednesday next. 

Mr. Paynk moved that the convention now proceed to the second read- 
ing and consideration of the same, but the motion was rejected. 

Mr. M'Sherry, of Adams, moved that the convention reconsider the 
vote given on the 19ih instant, on the adoption of the report of the com* 
mittee to whom was referred the manner of distribution of the Debates 
and Journals of the Convention, in order that he might move a special 
amendment, which, he hoped, would be agreed to. 

The motion to reconsider was agreed to ; 
And the report being under consideration, 

Mr. M'Sherry moved to amend the same in the 12th line, by inserting 
the words as follow, viz : **To the Ameriran Philosophical society, one 
copy ; the Mercantile Library company of Philadelphia, one copy : and 
to the Apprentices* Library company of Philadelphia, one copy:" and 
by striking therefrom the word «' thirteen" in the 18th line, and inserting 
ID lieu thereof, the word *' ten." 
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Mr. Darlington of Chester, moTed further to amend the repoil in the 

12ih line, by adding the words— **To the Pennsylvania Hospilal Library, 
one copy," and in the 13ih line, to strike out *«ten*' and insert ** nine."'^ 

Mr. Porter, of Northampton said, that if this motion was agreed to, 
he would move an amendment, to supply every college in the state with 
a copy. 

Mr. Cox, of Somerset, suggested that the amendment of the gentleman 
from Chester, was not in order. Tlie vote was taken on the motion to 
reconsider, for the purpose of introducing a special amendment. 

Mr. M'Sherrt accepted the amendment as a modification of his amend* 
ment. 

Mr. Smyth, of Centre, asked for the yeas and nays on the amendment, 
and they were otdered. 

The question was then taken on the motion of Mr. M'Sherrt and de- 
cided in the negative by the following vote, viz :— - 

Yka8 — Messrs. Barnitz, Brown, of Lanciisier, Brown, of PbitaJelphia, Chambere, 
Chsindler, of Philailelphij, Clnik, of Dauphin, Cline, Cope, Cox, Crain, Cunningham, 
Darlington, Hayp, Hiester, Hopkinsan, IngersoP, Kerr, Mac'ay, M'Cuhen, M'DoweU; 
M'Sherry, Meflrill, Nfvin Purvidnce, Head, Riter, Royer, RuaSwtl, Saeger, Snively, Todd, 
Young, iSi rgeant, President — 33. 

Nats — Messrs. Agnew, Ayre^:, Banks, Barclay, Bamdollar^ Bedford, Bell, Bonham, 
Brown, oi Northampion, Clarke, of Beiver, Clarke, of Indiana, Cloiivinger, Cochran, 
Crawford, Crum, Cummin, (yur'.l, Darrah Dickcrson, Dtilinger, Donngan, Donnell, 
Flemiiifr, Forward, Fry, Fuller, Gamble, Gearhart, Gilmore, Ha r s, Hastings, Hay- 
hurst, He fTenstein, Henderson, of Al'egheny, Henderson, of Dauphin, Houpt, Hyde, 
K im. Kennedy. Konigmacher, Krebs, Loni;, Magee, Martn, M&rtin, Merkel, Miller, 
Montgomery, Overfie'd, Pollock, Porter, of NortUaii>pton, liitter, Sellers, fe'e tzer, Serrill, 
Shellito, Siiiitb, oi Columbia, Smyth, of Centre, Stickel, Sturdevant, Taggart. Weaver, 
White, Woodward— 64. 

The report of the committee was then agreed to. 

SIXTH ARTICLE. 

' The convention resumed the second reading of the report of the com- 
mittee, to whom was referred the sixth article of the constitution, as re- 
ported by the committee of the whole. 

The sixth section of the report, as amended, being under consideration, 

Mr. Payne, of M^Kean, moved that the convention reconsider the vote 
of the 27il) instant, on the said report, so far as relates to the sixUi section, 
as amended. 

Mr. Payne stated his object to be to move an amendment which he 
had prepared, and had intended to propose on Saturday, but the number 
of amendments which were offered, precluded Itrni from doing so. The 
amendment of the gentleman from Northampton, (Mr. Porter) which had 
been agreed to, would not answer the expectation or meet tiie appiobalion 
of the people. The people in the townships would get at variance with 
the people in the boroughs, and elect odiceis resident in the most remote 
part of the counties. The choice, if the former were the strongest, would 
alwa>'8 go against the boroughs. He had another objection. In the town- 
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ship he represented, the large boroughs were thinly populated, and require 
no justices. He intended to move to reject the whole section as amendtdt 
and to substitute the amendment which be had prepared. 

I am not) said Mr. Payne, very particular about this matter, but I should 
like to have the vote reconsidered, in order that we may, at all events, 
have an opportunity to strike out the amendment of the gentleman from 
Northampton, (Mr. Porter] if for no other ])urpose. I hope, also, that 
some gentleman will prepare an amendment providing for the regulation 
of the districts. 

Mr. Fuller, of Fayette, said it appeared to him that it would be entirely 
useless to reconsider this vote. The very objeciion raised by the gentle- 
man who has just taken his scat, said Mr. F., is to my mind evidence 
against the necessity of a reconsideration. 

Mr. F. made a few brief remarks in reply to the objections of Mr. 
Payne, which, however, could not be distinctly caught, and concluded by 
saying — 

The am mdment prepared by the gentleman from Northampton, (Mr, 
Porter) which was engrafted on to the section on Saturday is, in my vieW| 
entirely harmless. I think, indeed, that we could do us well without it, 
as with it. And I can see no necessity to reconsider the vote. 

Mr. Payne said, thai the gentleman from Fayette, (Mr. Fuller) did not 
exactly answer the objections which he had urged against the amendment, 
and in favor of a re-consideration. Those objections, said Mr. P. were, that 
where there was a borough in the township, and the balance of the town* 
ship were able to out-vote that borough, they would, in nine cases out of 
ten, elect their officers, and deprive the borough of theii officers, although 
it is known that the borough is the place where the officers ought to be 
elected. It is there that men of business are generally to be found. In 
nine cases out of ten, where they were able to do it, they would elect 
their justices at the further end of the township, and if it is to be a con- 
stituiional provision, that no borough shall be a separate district, the legis- 
lature will have no power over it. 

Mr. Woodward, of Luzerne, said that he felt generally disposed to vote 
against all motions to reconsider, unless the necessity for so doing, shouild 
be made very apparent. My 'reason for this is, said Mr. W., that I am 
anxious to go ahead, and to get through our business with as much dee* 
patch as is possible, with a due regard to safety. ^ 

In the present instance, however, 1 am inclined to the opinion that the 
vote ou(;ht to be reconsidered, as 1 think that the amendment of the gen- 
tleman from Northampton, was adopted without proper reflection; ajid, if 
it were not so, I feel satisfied, in my own mind, th<it its practical opera- 
tion will be injurious, and therefore, it is, that I am disposed to reconsider 
the vote, in order that we may get at th.*.t amendment. It seems to me to 
be unreasonable in its character, mischievous in its operation, and such ae 
cannot be oheiwise than unacceptable to the people* And I hope that 
the reconsideration will take place without more words ; and but simpljr 
for the purpose, as I have said, of getting rid of the amendment of the 
gentleman from Northampton, which, I cannot help thinking, was adopted 
uaadvisedly and without due cDusideration^ 

YOh. XI. O 
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Mr. Chaiiber9| of Franklin, said thnt when the previous question wa9 
demanded and sustained on Saturday last, he was under the impression 
that the whole section was not in the form required for perspicuity and 
certainty. And, noiwitstanding, that several gentlemen were ihen of 
opinion, that it had been adopted after mature deliberation nnd reflection, 
I think, said Mr. C, that it is now evident to all, that what was done^ 
was hastily done, and that it is deserving of leconsideration, not, however, 
for the purpose indicated by the gentleman from M'Kean county. (Mr. 
Payne.) 

There seems to me to be a misunderstanding in the minds of some gen- 
tlemen, in relation to the mode of election, iu most of the boroiiglis of the 
state. In the county which I in pari represent, there arc boroiighs that 
elect by the voters of the township for all county ofTiners. 'J'hey are bo- 
roughs for certain limited purposes only, and I understand this to be the 
case in other counties of the slate. Now, an amendment to a certain ex- 
tent, such as that submitted by the gen'lemnn from Northampton, and 
adopted on Saturday, is reqnisite for these boroughs and townships, as 
there are many of them ; for, in the absence of such a provision, boroughs 
having fifiy or one hundred taxable inhabitants, would be a separate dis- 
trict for the election of these olBcors. All details in relation to these 
districts, ought to be left to the discretion of the legislature. The amend- 
ment as at present adopted, reads : — . 

** No borough forming part of a township ^hall be a separate district; 
aud no boriingh or township shall constitute moie than one district for 
electing justices." 

Now, there may be boroughs of such a size that it would be proper 
to let them vote for their justices, and this 1 think ought to be left ^to the 
legislature. 'J'he amendment I think should be modified in this respect; 
probably the difficulty rnighi be obviated by the introduction of the words, 
*' until otheiwise directed l»y law." 

1 suggest also another matter to the consideration of th e convention. 

I would ask the members whether or not, under the section, as it was 
reported to usiVom the committee of the whole, it is imperatively enjoined 
upon the people of all the townships iu the state to elect aldermen as well 
as justices ot the peace? Is it not imposed upon the voters in all the 
townships oftiie commonwealth to elect aldermen as well as justices of 
the peace? Is it not enjoined upon all voters in the city of Philadelphia^ 
that they shall elect justices of the pence as well as aldermen ? 81)ould 
not the word ** or'* he substituted for the word *'an(l"? In forming a 
constitution, we ought to use certain and unambiguous language — lan- 
guage which will not admit of a doubtful construction. 

I hope that the motion to re-consider will prevail, in drder that the 
attention of the convention may again he brought to this section, impor- 
tant as it is to the people of the commonwealth. 

Mr. Banks, of Mifflin, said that it had for the most part been his rule 
to eit still and listen during the protracted discussion which had taken 
place on this section of the constitution. 

When, 8:iid Mr. B.» the gentleman from the county of Philadelphia] 
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called for the previous question on Salorilay last, I felt ns though we were 
likely soon lo be brought into a siiuaiion which, as the gentleman himself 
mast by this time have discovereil, would not answer our purposes. And 
I begin to fear that there is a probability that we shall leave the constitution, 
in this particul.ir, in a worse condition than it was when we tookit.up. 

The remarks of the gentleman fiom Luzerne, (Mr. Woodward) from 
M'Kean, (Mr. Payne) and from Franklin, (Mr. Chambers) are all of 
them in my judgment appropriate. 

But there is one mailer which has not been spoken of by them. Is it 
intended to leave justices of the peace a jurisdiction over commonwealth 
cases, as well as civil cases ? If the terms of the section are permitted to 
remain as tiu*v now stand, the juris:lirtion of the justices of the peace is 
either limited by the wards, bomughs or districts in which lliey may be 
elected, or it is co-extensive wiih both, 'i'he amendment of the gentle- 
man from N»)rthampton, which now forms a part of the section, provides 
that the ligishiiure shall not authorize the ekction of justices of the peace, 
in boroughs firming parts oftownships. 

What is the exact meaning of this amendment, it is for the gentleman 
from Northampton lo explain, for 1 do not think thatany other member can 
do so. There arc boroughs in the stale fliai are joined with the town- 
ships in the election of certain officers, but it is not lo be presumed that 
they will remain stationary in point of population. It is most probable 
that in a few ye;.rs, many of those boroughs which now contain but from 
fifty to a hundred taxable inhabitants, may contain five hundred or more. 
1 hope thai the gcnt'eman from Northampton, will vote in favor of the 
motion to re-consider. 

As to the proposition to limit the number of the justices of the peace to 
two to each district, according to the amendmcui originally offered by 
the gentlema from Fayelle, (Mr. Fullei) I have much doubt as toils 
propriety. For mv own part, I should like to see n provision insnrled in 
the consliiuiion of Pennsylvania, similar to that which i.s to ho found in 
the consliUiiion of the stale of Michigan, where the justices of the peace 
are elected for tiie term of four years — one lo go out every year, and, 
consequently, one to be elected every year. I should he gratified if we 
could limit the number to five, except in boroughs, wards and so on, 
where there mighibe an immense mass of population. Ai all events, I 
hope thai the motion to re-consider will prevail, so that an opportunity 
may be given lo us lo pul this section in a less ol>JL'Ctionabie form. 

Mr. Porti:r. of Northampton, said thai he could not exactly tell 
whether the gentleman who had ju&l taken his scat, (Mr. Banks) intended 
to read him a lecture, or not. If he did so, said Mr. P., 1 will at any rate 
take it in good part. a:d I will briefly explain why I offered the amend- 
ment which lias called forth so much animadversion. 

I suppose it is competent for a member of this body to be opposed to 
this mode of electing the jiistices of the peace, and yet that, finding his 
opposition unavailing, he may use his best exertions so to regulate that 
mode as to make il as little objectionable as posi;d)le. This is piecisely the 
position in which 1 stand. From first to last, 1 have been opposed to the 
entire section, because it proposed that the Justices of the peace should be 
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elected. It is known to all the members of this convention, thai I haro 
always been opposed to the election of judicial officers.; but since the 
l^rinciple had been settled in committee of the whole, that the justices 
. should be elected, and as there appeared no disposition to change it, I 
felt desirous that the section should at all events go forth to the people in 
IS unexceptionable a form as possible. I am above all subterfuge ; &nd 
whatever gentlemen maybe pleased lo think of my course, they may be 
assured that they will never find me flinching from what I believe to be 
a conscientious discharge of my duty. 

I do not know that I shall make any objection to the re-consideratiun of 
the vote, if the section can thereby be made more perfect. Tiiat part of 
the amendment which siys that no borough, forming pait oi a township 
shall be a separate district, &(?., was no project of my own. It was intro* 
ifuced by the gentleman from Franklin. But I do not wish to see justices 
of the peace multiplied beyond the proper number. I am of opinion that 
we have too many already. It is conceded upon all hands that \Vc have too 
many — I shall, therefore, go in favor of any proposition which will restrict 
the number. I voted for the amendment intioduced by the gentleman 
from Fayette, because I thought it would have that effect. In my bor- 
ough we have about six hundred voters. It is divided into two wards; 
we have seven justices of the peace, and only two of them that do business 
—at all events, the remainder do but little, if any. I believe that two 
would be amply sufilcieut for the transaction of all the businesi there. I 
entertained the opinion, therefore, that no borough forming part of a town- 
ship, should be a separate district. Probably, a little phraseological alter- 
ation, such as the introduction of the words *Mintil otheiwise directed 
bylaw," as suggested by the gentleman from Franklin, (Mr. Chambers) 
might be desirable. 

I repeat that, after all the efforts which I could make to render the 
section as unobjectionable as possible, I felt myself bound to vote against 
it, because I could not give my sanction to the principle it contained in 
jeference to the election of judicial ofiiccrs. 

Mr. FoRWAUD, of Allegheny, said the convention should bear in mind 
that although in the section as it now stood, the number of *' two*' justices 
of the peace was mentioned, still there was nothing imperative in that 
respect. The number might be fixed by the legislature, and although the 
word two was nientioned, yet in some [laces there might only be one 
elected. 1 think, said Mr. F., it would be better to elect separately either 
one or two justices of the peace, or to le-ive the matter to the direction of 
tlie legislature. At all events, I think the vote should be re-considered in 
order that the amendment of the gentleman from Northampton,^ (Mr. 
PtMter) maybe made more acceptable. I think that it would be better to 
Jbave the boroughs to elect their justices of the peace ; otherwise, I appre- 
hend that much inconvenience might be produced. 

Mr. HiESTKR. of Lancaster, said that he had been opposed altogether 
lo tlie adoption of this section, for the reasons, which on a former occasion, 
be hodexplained to the convention. But, said Mr. H., inasmuch as I know 
it to be certain that the principle laid down in it would be adhered to by 
a decided majority of the members of the convention, I was disposed like 
the genUeman from Northampton, (Mr. Porter) to do all within my power 
to render the section as perfect as possible. 
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When the section first came up in committee of the whole, I thought it 
was imperfect, and with all the amendments and modificaiiona which have 
•ince heen adopted, I still helieve that it is not as perfect as it ought to be. 
But, to use a term of rather expressive import in these days, we have 
been tinkering at it day after day and we have made two or three amend- 
ments which, in my view, have rendeied it even mote imperfect than il 
appeared to be in committee of the whole. There is a diposition manifes- 
ted on the part of this body to run too much into detail on this, as there has 
been on other matters which have come up for our deliberation and action. 
This iff to be deprecated. We should lay down general principles only 
in this, which is to be the fundamental Uw of the land, and we should 
leave the legishuurc to go into details. Certainly it is not our province t© 
do so. In the constitutions of the states of Ohio and Indiana, I find that, in 
relation to the justices of the peace, there is no more of detail than in our 
section, as it was in committee of the whole. la proof of this, [ witt 
briefly refer to them. 

The constitution of the state of Ohio, article three, section two, reads at 
follows : — 

'* A competent number of justices of the peace shall be el'?cted by the 
qualified electors in each township in the several counties, and shall con* 
tinue in ofBce three years ; whose power and duties shall from time to 
time be regulated and defined by law." 

Here, continued Mr. II., there is not a word said about the number of 
these officers, nor how it shall it he fixed, whether by the legislature or 
the people. I apprehend, however, that the legislature regulates that 
matter, and I believe it to be much better that all minor matters of this 
description should be left to the action of the legiflalure. 

The constitution of the state of Indiana, article ^sq, section twelve, reads 
as follows : — 

** A competent number of justices of the peace shall be elected by the 
qualified eleitiors in earh township in the several counties, and shall con- 
tinue in office five years, if they sha'l so long behave well ; whose power 
aud duties shall from time to time b:: regulated and defined by law." 

Here also, continued Mr. IL, there is not a woid said about the ntim* 
ber. The framers of these constiuuions laid down a general principle, 
and left the details to be carried out by the legislature. And such shoold 
be our course here. 

For these reasons, I shall vote in favor of the motion to re-consider, 
not, however for the purpose of introducing the suggested amendment of 
the gentleman from McKean, (Mr. Payne) but to do away with the matr 
ter of detail which we have already added to the section since it came up 
on second reading in convention ; and which, in my jadgmeot, render* 
it more coir pltcate.1 and more difficult to be carried out than if we had left 
the section as it was in committee of the whole. It strikes my mind« 
however, that there is something in the suggestion of the gentleman from 
Franklin (Mr. Chambers) as to making the section read ^'jastiees of the 
peace or aldeimen,*' instead of ''justices of the peace and aldermen** 
aa itreada at present. If left as it is, I think it is very probable that II 
would bear the conatniciion indicated bj that gentleman, which cef tainljr 
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never could have been the inteniion of the committee who reported . the 
•ectioD. ' 

When we take into consideration how very difficult a matter it is, to 
fix the number of the justices of the peace by a constitutional provision* it 
does seem to me that it would be better to leave it entirely to the legis- 
lature. Here, for example, may be a township which at this time may 
lequire only one justice of the peace, or probably none at all — for we 
know that there are many townships which require none at the present 
time — but which may, in ihe course of a few years, have increased so 
much in their amount of population as to require two, three, or more justices. 
Any provision which we may place in the constitution, cannot answer for 
any length of time; and it is right, therefore, that the regulation of this 
matter should go to the legislature, where such changes may from time to 
time be made as ciicumstances or the increase of population may from 
time to time require. ' 

For these reasons, I shall vote in favor of the motion to re-consider. 

Mr. Brown, of Philadelphia county, said that he supposed it was 
almost useless to say any thing in opposition to the motion for re-consid- 
eration. But, said Mr. B., I will ask the attention of the convention to 
the different motives which actuate gentlemen in their support of that 
motion, so that wc may see how little chance there is, if it should prevail, 
of our coming to any definite conclusion. 

The gentleman from M'Kean county, (Mr. Payne) who submitted the 
motion to re-consider, wants to insert a provision the nature of which he 
has indicated. The genilemari from Lancaster, (Mr. Hiester) desires to 
throw the whole matter hack to where it was in committee of the whole. 
The gentleman from Franklin, (Mr. Chambers) desires to have an altera- 
tion made in the phraseology, and the gentleman from Mifflin, (Mr. 
Banks) desires a re consideration for something else. 

Mr. Banks rose to explain. lie was desirous that thfj motion to 
re-consider should prevail, in order to amend evfjy part of the section. 

Mr. Brown resumed. 

The gentleman from Mifflin, then, desires to amend by wholesale. 

The gentleman from M'Kean, (Mr. Payne) who, as we all know, 
joined the convention at a late period of its session, is not aware, and can 
not be aware of the nature of the difficulties we experienced in committee 
of the whole, in coming to any settlement of this question. He is not, 
probably, aware that every proposition which the ingenuity of gentlemen 
could suggest, was brought up, discussed and voted upon. But with 
other gentlemen the case is different. Surely, if the past is not altogether 
lost upon us, we must see that it is a hopeless case, especially at this late 
hour, to introduce these various propositions. With the exception of the 
separation proposed by the gentleman from Northampton, (Mr. Porter) I 
think the section is as perfect as it can be. 

Let it, therefore, remain as it is ; and when it shall come up on second 
reading, we can go into committee of the whole, for the especial purpose 
of changing the phraseology, if it shall be found that such a change is 
iiecessaiy or desirable. But if we agree to re-consider the vote, the whole 
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matter witi be again laid open ; we shall once more be thrown upon the 
tea, and we know not when or where we may bring up. 

I hope, therefore, that the motion to re-consider will be rejected, and 
that we shall let the matter rest until gentlemen bring their own conflicting 
opinions to something like a point, so that bne may not vote for one rea- 
son and another for another. 

Mr. Bell, of Chester, said that when the convention was in committee 
of the whole, on the sixth aiticle, and this section in relation to this very 
important class of Judicial men under consideration, we were told to wait 
till it should come up on second reading, at which time, in all proba* 
blity, the convention would be in a better temper to come to a calm and 
quiet conclusion. 

And what do we hear now? said Mr. B. The gentleman from the 
county of Philadelphia (Mr. Brown] tells us now that we should wait 
until the article comes up on its third reading, when it is probable (and, 
as we all know, merely probable) that we might again go into committee 
of the whole for the purpose of considering this very imperfect and objec- 
tionable section — objectionable in every point of view in which it can be 
considered, whether as regards the principle or the phraseology. 

There is no one fact more certain than this — that whenever a body like 
this acts from impulse, or in a hurry, their acts will generally end in error. 
On Saturday, before the demand was made for the previous question, every 
proposition for amendment was received with so much impatience, and 
with such an appearance of disgust, that many of us retired from the con- 
test, and were willing rather that the section should be agreed to in the 
shape in which it stood, than expose ourselves to the temper of the con* 
vention. 

I had an amendment to offer, which, in my view at least, is of consider- 
able importance, and involving an important principle. I have not yet 
intimated here what the character of that proposition was, although it has 
been the subject of private conversation among some of us. Nor will I 
at tills moment say what it is, as I am fearful that, if I did, it might prob* 
ably be the means of losing some votes in favor of the motion to re-con- 
sider. 

According to the phraseology of the section, as it now stands, the citi- 
zens of counties would have a right to elect aldermen. It was a subject 
of serious consideration whether we ought to say any thing about alder- 
men. That word is used in the constitution of 1790, and was derived from 
the charters of cities in England creating municipal corporations. He 
would repeat that it was questioned if, in this constitution, we should say 
any thing about aldermen. He would vote in favor of the motion to re- 
consider. 

Mr. Earlb, of Philadelphia eounty, said that he had always been of the 
opinion that legislation by the previous question, was the most irrationa, 
of all legislation. It was a rule that ought never to have been introduced 
Indeed it was originally introduced for no other purpose but to prevent or 
suppress a mere disposition to procrastinate the business by the introdae- 
tion «f frivolous amendments, or frivolous speeches. Happily under oar 
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sew rule we have arrived at a rational mode of legislation. It was a rule 
which should be adopted by all legislative bodies. He trusted that now 
we had adopted it, we would apply it in a rational manner, and not spring 
the previous question, and thus prevent delegates fro:T) laying their views 
before us, which might be, perhaps, of the highest importance. He regret- 
ted that his colleague did not vote for the pending question, instead of the 
previous question, as gentlemen appeared to be dissatisfied with the amend- 
ment of the gentleman from Northampton, (Mr. Porter.) He hoped that 
for the future the convention would legislate l)y the question, and not the 
previous question. He could not concur with his colleague that we had 
better postpone this matter till the third reading. 

He, Mr. E., had objected to put off till the second reading, and had 
•een the folly of it. When the convention airived at second reading, gen- 
tlemen were prevented from offering amendments. He was not for put- 
ting that off till to-morrow which might be done today. When, we 
came to a third reading we siiould be told to wait for future amendments. 

The amendment of the delegate from Northampton (Mr. Porter) was 
radically inconsistent with other parts of the section. We arc told that 
each ward must choose an alderman separately, and that the townships 
and boroughs shall not elect their magistrates jointly. But when we come 
to a borough, which is divided into wards, and has a large population, who 
desire to elect their magistrates separately, still gentlemen say that siiall 
not be done. And thus, it was imperatively necessary to say that the 
people shall follow one rule in the city, and another in a borough, but pre- 
cisely contrary. There was as much reason why the citizens of each ward 
of a borough should elect their own magistrates, as that it should be done 
in the city of Philadelphia. It was as easy to unite the county of Pike and 
the county of Wayne, as the borough of Harrisburg. There was no con- 
sistency in the reason. He hoped the motion to re-consider would pre- 
vail. 

Mr. Brown, of Philadelphia county, said he would look to the Ijistory 
of the past, which was admonitory. We began this discussion in relation 
to the justices of the peace, on the third of July, and it occupied four or 
five days before the amendment was passed, which was in these words, 
Tiz : 

Section 6. '• Such number of justices of the peace and ?ddermen, shal* 
be elected in the several wards, boroughs and townships, for a term of 
five years, as a majority of the voters of the districts may determine by 
ballot, after this constitution shall be adopted, and every five years there- 
after, in such manner as shall be directed by law." 

That amendment was adopted by a vote of fifty-four to forty-nine. The 
question was sanctioned, afterwards again opened by the delegate from 
Susquehanna, (Mr. Read) for the purpose of giving the legislature soma 
control in the matter, and after thirty or forty propositions had been offered 
by dijflferent members, the amendment remained as it was, and as he had 
just read it, without regulating the number. And now it had got back to 
this shape : 

Section 6* Justices of the peace and aldermen shall be elected in tha 
several wards, boroughs and townships, at the time of the election of coo- 
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■tables, by (he qualitied voters thereof, and in such manner as shall be 
directed by law, and shall be commissioned by the governor, for a term of 
five years. And no township, ward or borough, shall elect more than two 
justices of the peace, without the consent of a majority of the qualified 
electors thereof. 

Then, next came the amendment he objected to, adopted on Satur- 
diy. 

•• No borough forming part of a township, shall be a separate district; 
and no borough or township shall constitute more than one diatrict for 
electing justices." 

We do not open this subject now, in order to get a majority of the 
smendments. The gentleman from Chester (Mr. Darlington) had sug- 
gested a new principle, and shown, in every way, his hostility to the elec- 
tion of justices of the peace ; and doubtless, he would do all he could do 
to defend the accomplishment of that object. We should therefore gain 
nothing by re-consideration, except to alter the amendment. And, that 
coald be done without re-considering the whole subject, and going into 
committee of the whole. He trusted that the convention would not re-con* 
sider, but keep the section ^s it is, until we get a majority to agree. 

Mr. Fleming, of Lycoming, said that he would, notwithstanding the 
remarks of the gentleman from the county of Philadelphia, (Mr. Brown) 
vote for the re-consideiation. The section was, as he said on Saturday, 
very defective He was now ready to hear coolly, and calmly any and 
every proposition that might be offered. He had not been satisfied with 
^ny proposition that had been introduced. Every one relating to fixing 
the number of justices of the peace, was attended with difficulty. 

The moment we attempt to enter into the details — to carry out the elec* 
tive principle, as suggested by the gentleman from the county of Philadel- 
phia — to leave the people to select the number ofjustices of the peace they 
may deem proper, every man of any experience cannot but see that the 
attempt must be attended with enormous difficulties. Gentlemen were all 
very anxious, and naturally so, to bring the business of this convention to 
a close, but he would put it to those delegates who seemed disposed to- 
pass lightly over the section before us, and not give to it the consideration 
which its importance demanded, and making it as perfect as possible, 
whether they would be acting prudently? Let gendemen not forget that 
the election of the justices of the peace makes a very important change^ 
And. so important did he regard it, that he was entirely opposed to trust- 
^^S legislation in reference to it. 

If any gentleman wished to make a suggestion, he would not go for the 
previous question, or restricting the debate until, every gentleman had had' 
in opportunity of expressing his views. In whatever shape the section 
was adopted, the election of the justices of the peace was a material and 
very important change, and it was necessary to act with discretion. It did- 
not necessarily follow that because the section, in its present shape, had 
been adopted by a vote of this body, it could not be made more perfect. 
He confessed that he was desirous to go into a re-consideration in ordei 
t0 mike it as perfect is possible. 
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Mr. Fuller and iMr. Henderson, ofDauphin, asked for the yeas and 
nays, which were ordered. 

The question was then taken on the motion to re-consider, and decided 
in the affirmative — yeas 76, nays 35. 

Yeas — Mes-rs. Agnew, Ayre-», BalJwin, Bank«, BarcUy, BarndoIIar, Bedford, Bell, 
Biddle, Bonham, Brown, of Lancaster, Ohanibers, Chandler, of Philadelpha, Clapp, 
Cla ke, of'In(!iiina, Uleavingcr, Cliiie, Gochriin, Cox, Grain, Crum, Cunningham, Dar- 
lington, Dickey, Dickeroon, Donngun, Donnell, E.jrle, Fairelly, Fleming, Forward, 
Gamble, Gilmorc, Ha^^ings, Hays, Hclflcn^lein, Hendorson, of Allegheny, Henderson, 
of Dauphin, Hiester, Hyt!e, Ingersoil, Kfim, Kerr, Konigmncher, Long, Maclay, 
Magee, M'Cahen, M*Sheriy, Mendiih, Merrill, Miller, Montgomery, ]\*cvin, Payne, 
Pollock, Purvihnce, Keail, Ritter, Rogers, Royer, Russcl, fcjarger, Seltzer, Serrill, 
Sill, Smyth, of Cf.ntre, Sniveiy, Stickel, Muidevant, 'i'aggert, 'I'odd, Weaver, 
Weidaian, White, Woodward— 76. 

Nats — Messrs. Barnitz, Bis;elow, Brown, of Northampton, Brown, of Philadelphia, 
Clarke, of Beaver, Clark, of Diuphin, Cope, Crawford, Cummin, Curll, Danah, Dil- 
linger, Dorvn, Dunlop, Fry, Fuller, Gearhart, Grene!l, Harris, Haybur^t, Hig^, 
Houpt, Kennedy. Krebs, Mann, McDowell, MtHrkei, ( Werfield, Porter, of Northampton, 
Riter, Scheetz, Sellers, Shell.to, Smith, of Columbia, Sergeant, President — 36. 

The question then recurring on the following amendment, offered by 
Mr. Sill, on the 27lh instant: 

** And the jurisdiction of the said justices shall extend to every part of 
the county in which they may reside, but each justice shall keep his office 
in the district where he was elected.'' 

Mr. Sill (at the suggestion of Mr. Porter) withdrew the amendment. 

A motion was then made by Mr. Porter, of Northampton, 

That the convention re-consider the vote given on the 27th instant, on 
the amendment to the said section, in the words as follows, viz : ^* No 
borough forming part of a township shall be a separate district, and no 
borough or township shall constitute more than one district for electing 
Justices." 

Mr. Meredith, of Philadelphia, suggested that as the majority seemed 
to think that a new section should be introduced, the best way would be 
to negative the report of the committee. 

The motion to re-consider was agreed to. 

Mr. Porter then withdrew his amendment, and offered the follow- 
ing: 

*' Justices of the peace or aldermen may be elected in the several wards 
of the city, and of the incorporated districts of the county of Philadelphia, 
and in the several boroughs and townships by the qualified electors thereof, 
in such number, and at such time as shall be directed by law ; and shall be 
commissioned by the governor for a term of five years. No ward, borough 
or township, shall be entitled to elect more than two justices of the peace, 
or aldermen, unless by consent of a majority of the qualified electors thereof. 
And in no instance shall the number for any ward, borough or township, 
exceed five." 

Mr. Woodward, of Luzerne, asked for a division of the question, to 
«nd with the words ** five years." 
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Mr. Porter explained Uiat his reason for substitnting ihe word ** may" 
for ** shall," was, because some do not wish justices of the peace, and this 
is imperative. 

Mr. Dickey, of Beaver, thought it was not in order to offer a suhstitule 
for the entile section, after a motion had been made to re-consider, and 
agreed to. 

The President decided that the amendment was in order — there being 
no substantial difference between it and the section now before the conven- 
tion. 

Mr. Merrill, of Union, said it seemed to him that there ou<;ht to he a 
modification of the amendment. It surely was not the intention of the 
delegate from Northampton, (Mr. Porter) to say that the borough of Har- 
risburg, or any other large borough, shall not elect more than five justices 
of the peace. 

Why, he Mr. M., would ask, ought we to put any restriction against 
their having more than that number? For, the time might come when 
more than ten would be required. He thought it was asking too much 
when u was proposed to limit the number in this manner. We know not 
but, before many years had passed away, that Harri^burg or Reading 
might become a city. The one mi^ht have aldermen, and the other none. 
He wished that the gentleman would say that the wards shall elect sepa- 
rately ss well as the boroughs. Why should the whole borough of Harris- 
burg be thrown together in the election of justices of the peace? There 
was no reiison whatever. It might be divided as to politics, but we were 
not to regaid this. There seemed to be great impatience manifested by the 
convention on this subject as well as on every other. 

Let gentlemen reflect that if they send out one imperfect amendment, 
the consequence might be that the people would vote against the whole 
constitution. It would be mortifying enough if the proceedings of this con- 
vention should be voted down for want of precision. He had some feeling 
on this point. He had no desire to see their work thrown to the winds, 
and all owing to its being in an unintelligible shape, so crude indeed, that 
no one — not even delegates themselves — could understand it. For him- 
self, he could say that he was willing to devote ail his time to put the con- 
stitution in the best form, whether he approved, oi not, of the amend* 
roents. Then it would be for the people to decide, and if it should be against 
his opinion, he would be satisfied. 

We must take time to do well, or else go home and say that we can do 
nothing. He would not like his literary reputation to be destroyed. For 
the reasons which he had assigned, he asked the gentleman from Nor- 
thampton to give some consideration to the suggestions he, Mr. M., harf 
thrown out. 

It is for this reason (said Mr. Merrill) that I ask the members of the 
convention to give their deliberate consideration to this matter. The prin- 
ciples by which it is to be regulated are now fully known and understood 
by all of ns, and 1 have no doubt that, with a litde patience, we may m 
the course of a short time — say an hour to an hour and a half — pat the 
phraseology of the section into such a form as to make it entirely unex- 
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eeptionnble. All that its necessary for this purpose, is a little calm con- 
sideration. 

Mr. Darlimoton, of Chester, said, that he concurred in the opinion 
which had been expressed by the gentleman from the city of Philadelphia, 
(Mr. Meredith) that the proper way to get at this matter, would be, in the 
first place, to reject the report of the committee of the whole. 

I believe (snid Mr. D.) that one of the great difficulties which we expe- 
rience in coming to a final settlement of this question, is to be attributed 
to the attempt wliich is made to incorporate into the constitution of Penn- 
sylvania, a provision which does not exist in the constitution of any other 
state of the Union — that is to say* a provision in relation to aldermen. 
The aldermen are the creatures of the law ; their offices are defined by 
law ; the lime of their service, the manner of their being rhosen, and their 
duties, are all matters which are defined and regulated by law. In the 
constitnlions of the states of Tennessee, Illinois, Indiana and Ohio, you 
find a provision regulating the justices of the peace, but no where, I think, 
do you find a provision in relation to aldeimen. It is entirely unneces- 
sary to say any thing about the last named class of officers. There is no 
need for any constitutional provision in regard to them. All we want here, 
unless I greatly misapprehend, is the insertion of such a provision as we 
find in the constitutions of the states of Ohio and Indiana — leaving all the 
details to be decided by the action of tlie legislature, V/ith a view to 
accomplish this object, I have sketched what is nearly the provision of 
the constitution of Indiana, with one or two slight exceptions, and which, 
I think, would cover the whole ground in question. The constitutions of 
both the states of Ohio and Indiana, declare '* that a competent number of 
the justices of the peace" shall be elected, &;c. Now, I propose, that the 
number for each township shall be regulated and defined by law, and that 
they shall be elected for the term of five years. If, therefore, the whole 
of this section is rejected, as proposed by the gentleman from the city of 
Philadelphia, it seems to me that some such new section might be agreed 
upon, dismissing all the details, and leaving them to the legislature, where 
they properly belong. For my own part I cannot vote for it, because I 
am entirely opposed to the principle of electing the justices of the peace. 
I thought it well, however, to bring this proposition into view, so that the 
convention might adopt it. If it should happen to meet the views of the 
majority. 

Mr. Fleming, of Lycoming, said that he also had drawn up a proposi- 
tion which, he hoped, might be the means of bringing this discussion to a 
close. And (said Mr. F.) it appears to me thai we shall at last be com- 
pelled to come back and settle down on something like the provision which 
I am now about to read. When we undertake to frame a constitutional 
provision defining and laying down the precise districts in which the jus- 
tices of the peace shall be elected or within which they shall be bounid to- 
act, I apprehend we are attempting to carry out the detail of the mattei 
a little too far. If there is any one thing which more than another, has 
been clearly and abundantly demonstrated by the experience of this^body^ 
it is this, — that it would be imprudent and impolitic, to fix, in the funda- 
mental law of the land, the districts in which the justices of the peact 
should act. And if, as our experience has shown, it is improper and 
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impolitic to do so, why is it that we adhere to any proposition or principle 
of djBtail, which is wrong in erery point of view in which it can be rej^rded, 
and which from the first moment at which it was presented, and on all 
occasions, has been uniformly defeated, on the ground that details thus 
laid down, however plausible in appearance or in theory, could not be 
carried out in practice. 

When we undertake to say, by a fixed provision in the fundamental law 
of the land — which cannot be reached, probably, for very many yeais — 
that the justices of the peace shall be elected in each ward and that their 
number shall be limited in such wards to one, two, three, or any other 
given number which we may choose to assign, what is the situation in 
which the people of Pennsylvania are placed by the action of this conven- 
tion ? They may have the number prescribed by the constitution, in each 
ward or each township. None of these justices may have committed 
any ofience or misdemeanour that would enable the inhabitants of the 
township to remove them, yet they may be absent, and there may be no 
provision for that case ; and although, as I have said, the number may be 
prescribed by the constitution, yet they may not have a single individual 
in such ward or township capable to -act for them. When we see the 
difficulty attending every proposition which has been submitted prescribing 
the number and the districts, — for, so far as regards the principle of election 
there is no diflference of opinion among the majority of the convention — 
why should we still endeavor to force these details into the constituton? 
Have we not found that those ditficuhies have increased upon us at every 
step, rather than diminished. Why, then, I ask, should we still persist? 
why is it, that we cannot leave it to the legislature, to carry out the neces* 
sary details attending the election of justices of the peace. What is it 
that stands between us and such an arrangement ? Are we afraid to trust 
tlie legislature ? Why should we be so ? Do we not trust the !egislature 
with matters of vasdy more imporunce than this, however important this 
may be, and I do not intend to intimate that it is not so. We submit to 
the senate the elticiion, as it were, of the judiciary of Pennsylvania, — we 
submit to the senate the selection of the judges, — that is to say. we submit 
to that body the power of passing upon the nominations made by the 
governor for a number of the appointments of the first importance in the 
commonwealth. 

In the very next section after the one now under consideration, we give 
to the legislature unlimited power. That section declares that *' all offi* 
cers whose election or appointment is not provided for iu this constitution, 
shall be elected oi appointed as shall be diiected by law.*' 

Here is a sweeping power given in a single sentence ! And yei, with 
these facts before us, we are about to say that we will not, or dare not, 
Uust the legislature with the power to regulate the number of the justices 
of the peace, or to fir the districts in which they shall be elected. 

I have suted that I have drawn up an amendment; and although it is 
contained in a few words, still I regard it as covering the whole ground, 
and as placing the section in such a shape as will enable the legislature to 
carry out the*" wishes of the people, in all matters having reference to the 
election of justices of the peace. It reads as follows : — 
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** Aldermen and justices of the peace shall be elected by the qualified 

electors in snoh districts, and in such number, and at such times as may 
be prescribed by law. They shall be commissioned by the governor for 
the term of five years." 

This is simple and tn the purpose. All the other powers which have 
been incorporated in diflerent provisions here submitted, as, for instance, 
the power to remove a justice for nonperforraanceof his duty, or for mis- 
demeanor in office, — all such power, I say, is given in other sections of the 
constitution. Hence it is unnecessary to make a provision of that kind 
here, «ind I submit, whether, after we have had all these propositions before 
us, and after we have found them all to be defective, it is not proper that 
\ve should leave the number and tbe districts to the legislature. To my 
mind the propriety of that course is obvious, aud I believe that we shall 
have to come down to that at last. 

Mr. Farrelly, of Crawford, said that by turning to the tenth section of 
the fifth article of the constitution of 1790, gentlemen would find that the 
provision in relation to justices of the peace ran thus : — 

•* The governor shall appoint a competent number of justices of the 
peace, in such convenient districts in each county, as are or shall be 
directed by law." 

at we want now, (said Mr. F.) is to pass upon the mode of appont- 
This, 1 apprehend, is all that is required at our hand. 

Viewing the subject in this light, I will take leave to bring to the notice 
of the convention, a substitute for the report of the committee of the whole 
which I will read for informatiun. It is in the following words : 

*« Aldermen in the wards of the several cities, and justices of the peace 
in the incorporated districts, boroughs, and townships, shall be elected by 
the qualified voteis of such wards, incorporated districts, boroughs, and 
townships, and shall be commissioned by the governor for a term of five 
years, if they shall so long behave themselves well." 

I think that this embraces the whole subject. It simply provides for 
the election, instead of the appoinimenl of these ma,ri8trales, and leaves 
all the details to the legislature. 

Mr. PoKTK R, of Northampton, said, that with a view to make his amend- 
ment more d< finite he would modify his motion, by moving to amend the 
section as follows : 

Striking therefiom, in line one, the word •»and," and insert "or," and 
the word 'shall," and insert **may" in lieu thereof. 

In line two, insert after wards *» of the cities and the incorporated dis- 
tricts in the county of Philadelphia, and in the" 

In line three, strike out the words *• the lime of the election of consta- 
bles," and insert »»such time as may be directed by law." 

Add to the end of tlie section as amended, «* and in no instance shall 
the numbei for any ward, borOugh, or township, exceed ^seJ** 

I have only a single word to say, continued Mr. P., in explanation of 
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the reason why I urge that the words ** the time of the election of consta- 
bles" shouhl be stricken out. 

There is no constitutional provision as to the time when the constables 
shall be elected. I would b^ willing, whe i we coine to the schedule, lo 
say that, until otherwise directed by law, the justices of the pe^ce shall be 
elected at the time that the constables are elected ; but it presents a stranf^e 
anomaly now that you appoint the lime of the election of jusiices of the 
peace, and make it dependent on an event which can be altered by ordi* 
Dary legislation ; — iniendinfr to attach a provision in the schedule to oper- 
ate until the legislature shall act upon the subject. 

Mr. DiCKKY, of Beaver, said it was a matter of perfect indifference lo 
him whether the justices of the peace were elected at the time of the elec- 
tion of consia')les or not. That would seem, however, (said Mr. D.) to he 
the most convenient time. BiU I object to that poriioii of the modified 
amendment of the gentleman from Northampton, (iVFr. Porter) \<rhich 
proposes lo insert the word '* uray" instead of the word *' shall** — thus 
leaving it discretionary with ihe legislature to say, whether our justices of 
the peace shull be clecied, or not. I am for making the terms of the 
section absolutely imperative, by saying that ihese otTicerss/ia// be elected; 
and not ft>r leaving an implied discretion to the legislaiure, by the use of 
the term *' mnv»" J-s lo whether they shdl or sh:dl not, because we know 
that the people desire that they shall be elected lor the time lo come, and 
not be appointed as heretofore they have been. 

I tnist, therefore, that, at all events, that part of the amendment of the 
gentlemen fnim Noilhamptoii, vvill be rejected. I do not know that the 
other parts of it are very objectionable, but I will ask lor a division of the 
question. 

Mr. Eari.e, of Philadelphia county, said he thought that the section 
was in excellent order before the gendeman from Nerthampion, (Mr. 
Porter) m ule his new motion, anil that it might be taken precisely as it 
stood without the amendment now proposed by that gentleman. 

In its priisent form, (s lid Mr. E.) the section is congruous and consis- 
tent; and if it should be found that any amendment in phraseology is 
necessary, as the gentleman from Franklin, (Mr. Chimbers) had sug- 
gested, ibe alteration may be male by the appropriate committee. 

The section now provides that the justices of the peace shall be elected 
by the peoj)le. And this, we know, is what the people desire. And it 
further provides that the justices shall he elected in ca; h ward and town- 
ship, and in each borongli that is not divided into wards. This is what 
the peoj)lc also want. 

I am in favor of the word ** shall" and not ** may." I am also in favor 
of having at least one justice of the peace in every township or ward, and 
in every borough which is not divided into wards. 

The section further provides that the legislature shall not cause more 
than two of these olticers to be electei, wit:. out the consent of the people 
of the ward or township ; but that, with the consent oi the people therein* 
the legislature m.ty cause mure than that number to be elected. 

These are the main features of the section ; they are all {.cifectly rea- 
conable, and, iui my own part, i can see no fault in them. We have been 
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told that there was a difficulty as to jurisdiction. T do not think so. I 
•can see no ground for such an apprehension. The legislature in thit 
respect, may follow tlie usage under the provision of the constitution of 
1790, which provides '' that the governor shall appoint n competent num- 
ber of justices of the peace, in such convenient districts in each county, 
as are or shall be decided by law." 

The legislature have provided for this; and although the governor 
appoints the justices of the peace for a particular district; still the legis- 
lature may provide by law that their jurisdiction should extend beyond a 
particular district, or that it should be limited to that district. The legisla- 
ture may make proper provision as to the extent of the jurisdiction, and I 
am for leaving it with them to do so. 

I hope, therefore, that the amendment of the gentleman from North- 
ampton, wdl be rejected, in toto ; and also, that the proposition of the 
gentleman from Erie, ( Vjr. Sill) if it should come up, will meet a similar 
fate. 

I ask the secretary to read the section, as it would stand without the 
amendment of the gentleman from Northampton. 

And the section having been read accordingly, 

Mr. FuLLKw, of Fayette, said that he did not exactly understand, and 
would be glad to be informed by the Chair, whether the whole section 
was now before the conveniion. There were three different propositions 
adopted, (said Mr. F.) but only one of them, I believe, was re>considered, 
and that was the amendment of the genileman from Northampton. 

I rose, however, chiefly for the purpose of asking the gentleman from 
Noithampton, to modify his amendment, by striking out the word •* may" 
and inserting the word ** shall ;" and also by striking out the words «• and 
in no instance shall the number for any ward, borough, or township, 
exceed five ;" because, by the adoption of such a provision, a positive 
restriction is placed upon the people. It is first proposed that the people 
should have any number they wish, and that proposition is immediately 
followed up by a provision that the number shall not in any instance 
exceed five. 

If the gentleman from Northampton will consent thus to modify his 
amendment, I cannot see that theie is any objection to its adoption. Tho 
great principle which I am desirous to establish is, that the number of the 
justices of the peace shall be determined by the qualified voters of the 
district. Without this, I cannot be satisfied with the section. 

Mr. Porter, of Northampton, said that the only object he had in view 
in offering the amendment was to make it acceptable to gentlemen who 
took an interest in it; but he feared that, like the old man and his soR 
who took the ass to market, in trying to please every one, he would 
please none at all. He would therefore, disembarrass the proceedings of 
the convention so far as he could, by withdrawing his amendment. 

So the amendment was withdrawn. 

Mr. Fuller said, that, — the genUcmanfrom Northampton having with- 
arawn his amendment — the section appeared to him (Mr. F.) to be as per- 
fect as the convention would be able to make it. If there was anything 
imperfect in the phraseology, it could be made correct hereafter, when it 
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comes op before the committee of revision. H^ hoped, therefore, that 
■o further time woald be consamed in didcussion, bot that the qaestioi 
would be now taken. 

A motion was made by Mr. Bbll, of Chester, 

To amend the said section as amended, by striking therefrom the word 
**and," where it occurs in the first line, and inserting in lieu thereof the 
word '*or;" and by adding to the end thereof the words as follow, Tiit 
** Provided that any such justice of the peace or alderman shall not be 
re -eligible to such otfif^e for one year after the expiration of any such term 
of five years." 

And the said amendment being under consideiation, 

Mr. Bell said, it would still be in the recollection of the members of 
the convention, that ever since this important question had been agitated 
both in committee of the whole, and on second reading, he had endeavored, 
unsuccessfully it was true, but not the less ardently, to resist the adop- 
tion of a principle which was to subject one branch of the judiciary of 
Pennsylvania — that was to say, the justices of the peace — to popular 
action. 

I have resisted it, said Mr. B., with all the poor ability which I could 
command, because I believed that many of my constituents were adverse 
to that principle, as tending to interfere with the authority, and to under- 
value the influence which an important branch of the judicial power of 
Pennsylvania ought to possess, in my opposition to this principle, I 
have failed to secure any effective co-operation on the part of this body. 
I say, I have failed;- and I am willing, therefore, (though I do so with 
reluctance,) to concede that these important ofllicers shall be elected by 
the people. I was opposed to it, because I thought that you would turn 
a man into a limited circle, among a limited population, to be re-elected, 
or not, by that limited population, at the expiration of his term — and that, 
knowing himself thus dependant upon the popular vote, instead of having 
in his eye the upright administration of justice, he would merely have 
before him the character and influence of the parties concerned, and not, 
the character and the merits of the case on which he was to pass. 

The convention, however, has resolved tliat the justices of the peace 
shall be elected. Be it so. If the convention is satisfied that the people 
of Pennsylvania demnnded this concession at our hands, it is undoubtedly 
our duty to submit. But, if it is possible, let us at all events avoid some 
of the evils which must attend the re-eligibility of these magistrates. 

The amendment which I have offered does not propose to make an 
individual who has held the office of justice of the peace ineligible 
forever after the expiration of his term ; but that he shall go out at tlio 
end of five years, and that (always supposing that he hns behaved himself 
well,) he shall he re-eligible at the end of one year afterwards ; — so thai, 
in the decision of cases, he may not be influenced by his desire of imme- 
diate re-election. In reference to certain ministerial ofHcers, as clerks of 
courts, prothonotaiies, recorders of deeds, and registers of wills, I have 
been opposed to limit the power of the people ; because these officers, 
being merely ministerial, are not of so much importance, and they fi?t 
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bonds for the faithful performance of the dulies of their resfxective offices*. 
But justices of the peace are placed entirely on a different footing. They 
are judicial officers — to be elected by the people under the new constitu- 
tion — and to administer justice, \i'ithout any security given for the per- 
formance of the duties of their offices, without any puthority, without 
any law that could make them amenable to any other power for neglect 
or non -performance of their duties. It seems to me that the members 
must see the difference between judicial and ministerial officers in this 
particular; and I hope that a majority of this convention will agree to 
the proviso I have introduced, and which will in some degree at least, 
take away the temptati'on whicii will beset the magistrate in the discbarge 
of his duties. 

I call for a division of the question ; the first on striking out the word 
" and," and inserting the word ** or;" — and the other, on the proviso;— 
and on the latter, I hope I shall be favored with ihe yeas and nays. 

Mr. DiccEY, of Beaver, said that lie hoped the proviso would not be 
adopted. Its imperfection was app<ivent un the face of it. It is true, 
said Mr. D., that the proviso is good for one year, as it purports lo be ; 
but it follows as a mailer of course, that the justices of the peace, when 
once out of office, mubt sxzy out for five yeers, unless thf re shoiiM happen 
to be a vacancy ; — because the term for which they :ire elected is five 
years, and two justices cannot be appointed lo the same station. The 
effect of the provision, therefore, would be to exclude them for five 
years. 

But, independent of this objection, I am entirely opposed to the prin- 
ciple of the provision, and I think the matter should be left to the people. 
Let them have the power, and lei them elect and re-elect whom they may 
please. If they have good magistrates, they should have the power to 
retain them ; if bad, they will no doubt throw them out at the proper 
time. But it is obvious to my mind, that if even the proviso should be 
adopted, it would not answer the purpose which the gentleman from 
Chester (Mr. Bell) has himself in view. 

As to inserting the word *< or" in lieu of the word ** and," I can see 
no objection to it. 

Mr. Bell said, he would simplv remark in reply to the observation of 
the gentleman from Beaver, (Mr. Dickey) as to the provision excluding 
the justices of the pej.ce fiom re-election for the space of five years, that 
such would not be the case, if, as had been suggested, only one-fifth part 
went out auuually. He, Mr. B., could noi, therefore, see that there 
was much force iti the objection. 

Mr. CuMHix, of Juniata, said that he rose with much reluctance to 
express his ideas in opposition to the amendment of the gentleman from 
Chester, (Mr. Bell.) 

The office to which this section has reference, said Mr. C, is one of 
a kind not much to be desired. It is a fact within my personal knowledge, 
that many cf my neighbors have refused to arcept it, even under the 
present system, by which they hold office during good behaviour, and 
consequently are not subject to the doubt and unreriainty attendant on 
eubniitting themselTea to the people for re-election once in every term of 
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fi?e yean. What is proposed now t fn addition to the limitation of 
their term to five years, they are, under tliis proviso, to he renilered ineli- 
gible for one year after the expiration of any such term. That amend- 
ment, if c:irricd into effect, might prevent men of capacity add worth 
from Buffering themselves to he tun for that office. It is well known that 
eonstderahle cost is incurred to enable a man to engage in the .duties at 
the outset. Books are requisite, whii-.h are not easily obtained, and the 
acquisition of which is attended with expense. 

Then it is also necessary that a justice of the peace should have a num- 
ber of books of law. There is one without which he cannot get along at 
all, — that is to say, rurden^s Digest; and that book, I believe, cannot 
be purchased for a less sum than seven dollars and fifty cents. This 
would be sufficient to discourage any plain farmer or mechanic from 
embarking in the office of justice of the peace, heiieving, as they would 
have every reason to believe, that at the end of five years, they would 
have no further occasion for their books. 

My view, therefore, is that if an individual hns once been elected 
justice of the peace, if lie has supplied himself with the requisite books 
and other accommodations, and if he has performed his duties to the 
satisfaction of ilie people — 1 say such an individual ought to be reeligible ; 
he ought to have a fair opportunity of beiug re-elected, if the people are 
again disposed to renew the trust in his hands. And who are the best 
judges whether an incumbent is worthy to be re-elected or not ? Most 
undoubtedly the people; — and they never will re-elect a man without 
believing and seeint^ that he is adeqiate to the discharge of his duties 
honestly, and that he transacts his business to the best of his ability. 

For these reasons, 1 am of opinion that the amendment of the gende- 
man from Chester, should be put down by the vote of every member of 
this body. It is a provision which never could be carried into operation 
without the most injurious results; for no man capable of peiforming the 
duties to the saii^factiim of the people, would accept the office upon such 
terms as are here prescribetl. 1 shall, therefore, vote against it. 

And the question being then taken, 

Will the convention agree to the first division of the said amendment, 
viz : 

To strike therefrom the word " and," in the first line, and insert in 
lieu thereof the word " or ?" 

It was determined in the affirmative. 

8o the first division of the said amendment was agreed to. 

The question being on the second division of the said amendment :— > 

The yeas and nays were required by Mr. Bell, and Mr, Smvth, of 
Centre, and are as i'ollow, viz : 

YiAS— Mesarg. Baldwin, Bell, Craio, Dillinger, Dooagan, Keim, Merrill, Miller— 8. 

Nats — Mfssni. Agnew, Ayr&<, Banks, Barrl>iy,Barndullar,Barnita, Bedford. Big<>low, 
BoDbaffl, Bruwii, u\ Luncaaaer, Bruwn. of No.thamptoa, Brown, of Philndelpliia, Cham- 
beTt,Gh.ind.er.of Pbiiadelphia.Cljpp, Charlie, of Beaver. Clark, of Dauphirr, CUrke, <tf 
Iiidbtia«-€i0ii^ag«*r, Clioe, Cochrau, Ota, Crawi»nl, Omin, Cummiiiy GoilnlnghaiD, 
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Carl!, DiirliDgton, Damh, Denny, Dickey, Dickrraon, Donnell, Doran, Donlnp, Earle, 
Farrelly, Firming, Fry, Fuller, Gaml'Ie, JSrarhart, Gilmote, GrencII, Harris, Ha8tingt» 
Hayhurst, HayF, He'fienftein, Henderson of Allf pheny, Henderson of Dauphin, Hiiester, 
High,Hr>pkin8on Houpt,Hydp, Ingeraoll, Kennedy, Keir, Krfbs Long, Maclay, Mugee^ 
Mann, Martin, M'Cabrn. M'Doweli, M 'Sherry, Meredith, Merkel, Montgomery, Over- 
iield. Pollock, Porter, of Norihampton, Purviance, Read, Riter, Ritler, Rogerp, Ruaaell^ 
8aeger, 8rbee% Scott, Sellers, Seltzer, Serrill, ^heiiito, Sill^ Smith, of C« lumbia, 
Smytb, of Cciitre, Snively, t^terigcre, Stickel, Siurdevant, Taggart, Todd, WeldnAn, 
Woodward, Sergeant, President — 99. 

So the qofslion was determined in ihe negative. 

Mr. Darlinoton, of Chester, moved t«> amend the said section as amen- 
ded, by striking therefrom the words **at the time of the election of con* 
stables," Where they occur in the third line. 

Mr. D. said that he made this motion because he thought it an unne- 
cessary restriction on the people, as to when they shouid hold their elec- 
tions. It should be left to the legislature to say when the election!! 
should be held. 

The question being taken on the motion to amend, it was decided in 
the negative. 

And the report of the committee so far as relates to the sixth section 
thereof, as amended, was agreed to. 

The convention then proceeded to the consideration of the seventh 
section of the sixth article of the constitution, as reported by the committee 
ef the whole: 

Sect. 7. All cfHcers, whose election or appointment is not provided 
for in this constitution, shall be elected or appointed, as shall be directed 
by law. 

Mr. HiESTER, of Lancaster, moved to amend by adding the follow- 
ing: 

**No person shsll be appointed to any office within any county, who 
shall not have been a citizen and an inhabitant therein one year next before 
bis appointment, if the county shall have been so long erected, but if it shall 
lEiot have been so long erecied, then within the limits of the county or 
rountifs out of which it shall have been taken. No member of Congress 
from this state, or any person holding or exercising any office or appoint- 
ment of trust or profit ttiider the l)nited SStates, shall at the same time 
hold or exercise any office in this stale, to which a salary is, or fees or per- 
quisites are by law annexed ; and the legislature may by law declare what 
state offices aie incompatible." 

Mr. II. briefly explained the object of his amendment. He would say, 
}ft the people elect for twelve monilis, or any other time they thought 
proper. According to the terms of the section undt^r consideration, the 
legislature may provide for ihe appointment of many other officers in a 
eountv than do now hold office. It seemed to him that there should be 
some restriction in reference to the men who may present themselves as 
candidates for election in a eountv. 'J'herefore, he had proposed to insert 
in the constitution the language to be found in the first clause of his 
amendment. The second branch of his amendment was in accordance 
with the sentiment^ if not the precise languaj^e of the constitution under 
which the people of this commouwealth had lived for tlie last forty-stren 



PENNSYLVANA CONVENTION, 1838. 53 

Temriv viz : "that no person shoald hold an office of tmst or pnifit under 
the const] intion of the United Stites and of t^is state at the same lime, 
^ke.** This proTision of the constitution of Pennsylvania was an admira- 
ble and beneficial one. And, be trusted it would prove salutaty for the 
fatnre. The last proposition of his amendment left the legislature to say 
what offices are incompatible. It was tti be found in many of the consti* 
tntiona of the state. 

It may be alle^d, said Mr. H., that the legislature have now sufficient 
authority without insertion of any clause in the constitution, conferring 
the power. It might be so, but still the provisitm could do no harm. 
It wonld enable them to saj what offices are incompatible with each 
other. 

Mr. Rbad, of Susquehanna, said he believed the principle of the amend* 
ment was correct, and that the provision would meet with general con- 
eorrence. He had not, however, risen to argue this question, but to apolo- 
gise for an error he had committed, on a former day, in stating, that in a 
subsequent section, provision had been made on the subject of the ineom- 
patibdity of offices. He was wrong in that assertion. A word again as 
to the place and manner of this amendment. At it was now proposed, 
it would apply to offices in this section only. If it were made a separate 
section, it wonld be applicable to all offices. As the provision was now 
introduced, a judge might be a member of congress. He would therefore 
suggest to the gentleman from Lmcaster, the propriety of oflTering the 
clause, not as an appendage to this section, but as a separate section. 

^ Bii. HiBSTBRsaid, that if the gentleman from Susquehanna, was right 
in his construction of the efiect of the amendment, it was not such as he, 
iff. H., intended. But he did not know that the view of the gentleman 
was correct. It was his, Mr. H*s., object to make the provision applicable 
to all officers. He thought the gentleman was wrong in his construction. 
He would modify the provision in the first line, so as to make it read 
** any office*' instead of '* an office." 

The amendment as modified, was then agreed to, witliout a division. 

Mr. PomTER, of Northamptin, said he was unaware that any provlsiom 
had been inserted as to the inconapatibilitv of offices, in reference to roem* 
bers of the legislature. The act of 181*^, excludes them from holding 
offices, and he would like to see the exclusive principle of this act ineor- 
poraied in the constitution. The old profision was this : 

** No member of congress from this state, nor anv person holding or 
exercising any office of trust or profit under the United States, shall, at 
the same time, hold or exercise the office of judge, secretary, treasurer, 
prothonotary register of wills and recorder of deeds, sheriflf, or any offiee 
in this state, to which a sal :iiy is by law annexed, or any other office 
which future legisl ituri.*s shall declare incompatible with offices or appoint* 
■tents under the United States,*' 

Bat the act of 1812, carried the principle further, because about twealj 
members had, in IdOil, carried home commissions in their pockets. 

Mr. OvBRFisLD, of Monroe, moved to amend the section as amended, 
by eddiof to the end thereof, the wordf following, fii : ** No member el 
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the senate or of the hoote of repreneatatiTes shall be appointed by the 
governor, to any office during the term for which he shall have been 
elected/* 

The question being taken, the amendment was agreed to, withoat a 
division* 

The report of the committee on the section, as amended was then 
agreed to. 

'i he eighth section was consideied» and agreed to, in the lollowing 
form, viz : 

Srction 8. All oflUcers for a tern of years shall hold their offices, 
for the terms respeclively specified, only on the condition that they so long 
behave tiiemselves well/and shall be removed on conviction of misbeha- 
▼ior in office, or ef any infamous crime. 

The ninth section was then taken up for consideration, as follows, viz : 

Section 0. Any person who shall after the adoption of the amend" 
ments proposed hy this convention to the constitution, fight a duel, or send 
a challenge for that purpose, or be aider or abetter infighting a duel, shall 
he deprived of the right of holding any office of honor or profit in this 
state, and shall be punished otherwise in such manner as is or may be 
prescribed bylaw. But the executive may lemit the said offence, and all 
its disqualifications. 

Mr. HiESTER, rose and said :— Mr. President, 

Although it is true that in this commonwealth, public opinion has nearlj 
abolished the savage and barbamus practice of duelling, yet we all know 
that it still exists among us. 

That the amendment now under consideration, as reported by the com- 
mittee of the whole, will tend further to extirpate it, seems to me to admit 
of no doubt. Among what class of society is it tfiat we find this prac- 
tice still to some extent prevailing? Is it among the middling or lower 
classes, against whom your laws are most readily enforced, or is it among 
those who from their wealth and elevated rank iu society have it in their 
power to, and most generally do evade the puni^hmentof ihelaw ? No one 
will controvert that the continuance of the practice is confined almost ex- 
clusively to the latter class. And the very circunistance of its not being 
practised by those who, some would designate ihe ignoble -and tlie vulgar, 
is the reason why those who consider themselves the well born and the 
exclusive gentlemen of the land, continue to be the eulogists and advocates 
of the practice. They seem to think that such sentiments imply the pos- 
session of chivalrous feelings, aitdof bravery. And that to repudiate duel- 
ling would be an indication of cowardice and a want of chivalry. 

Now sir , advocating duelling, or even meeting your antagonist in single 
combat, is in my apprehension not always a maik of true courage. For 
experience has shown that men who have been wanting in courage to de- 
fend their country's rights in the tented field, and some who there actiiallj 
disgraced themselves, have notwithstanding that, been driven into duela-^ 
I go further sir, and maintain that the veriest coward may be, and often ia 
driven into such acta of desperation, la a community where publie opin- 
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ion sMietioira da^Ilinf, it often require anpreater degree of genuine courage 
to refiMe to fighu than it does to engage in it That morUand true cour- 
age which prompts and sustains a man in braving pubic opinion, and 
doing what his conscience dictates to be right* is a r«ire virtue ; and mueh 
less common than animal courage, or that which will prompt him to com- 
mit the rash and reckless acts, in accordance with the sentiments of those 
with whom he may be associated. But, however, this may be^under 
the benign influence of the Gospel dispensation, which pervades our happj 
country, and in this enlightened age, I trust that in this convention at least, 
there will be few found, who do not admit the propriety of resorting to the 
most efi*eetu-.d means, for the total abolition of such an inhuman and un- 
christian like practice among us. 

The question then recurs, will the introduction of this amendment into 
the fundamental law of the state, tend to promote that object ? In my 
view. Mi. President, it will go far to effect it. For as I have attempted 
to show, duelling in this slate, so far as it still exists, is almost exclusive- 
ly confined to those who are, or consider themselves, of the higher order 
of society. And those are the very persons who are most aspiring, and 
who often strain every nerve to possess themselves of your offices of honor 
and profit. If then by your organic law you cut them oif from attaining 
this grand object — and for the very attainment of which there are perhaps 
more duels fought in our country, than for all other causes united, will it 
not be likely to do more towards its entire suppression than any other 
thing you can do for the attainment of that object 

But It may he said that we have penal enactments, which if enforced, 
would accomplish the same purpose-^and that if they arc not sufficient 
the legislature have the power to pass suchi as will be effectual. The 
ceply to this is, that the section does not contemplate the prohibition of 
the enforcement of the existing laws, or such as may hereafter be passed 
for the suppression of duelling. On the contrary, it expressly reserves 
to the laws their full ofieration. But in addition, it provides for cases 
which your laws cannot reach. As for instance, when such acts are com- 
mitted by your citizens out of the limits of the state, your laws cannot 
reach the offenders, and they go unpunished under our state enactments. 
And this is the manner in which those acts are generally perpetrated. If 
however, this section is adopted you have a provision that will embraco 
not only the cases referred to, but all others. And by which a negative 
punishment at least (if it may be so termed,) or a privation may be inflict- 
ed — and one that cannot be evaded, and may be brought to operate against 
all such offenders. 

While I believe that the punishment, or rather deprivation contained in 
the section will be eflectual, in preventing duels, I cannot consider it too 
vigorous or severe. Who that seriously reflects on the heinousness of such 
offences, is prepared to say that they do not merit, at least the punishment 
(if such it be) which is contemplated in the amendment reported by the 
committee of the whole. When death ensues in a duel, is it any thing 
less than wilful and deliberate murder ! For generally each one goes oilt 
with the fixed purpose of killing his antagonist Andean it be considered 
toosevere a punishment to deprive a man, or his aiders and abettem from 
balding office, without the pardon of ihe ezecative, who delibefstely and 
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.with the conseqaences staring them in the face, rush into the oommission 
of crimes that are an abomination in the sight of God and a christain 
community ? 

A motion was then made by Mr. Fleming, 

To amend the said section by striking therefrom the word '^ fight," 
where it occurs in the third line, and inserting in lieu thereof the words 
•• be convicted of fighting ;" and by making the word ** send" read ** send- 
ing" and the word '* be," in the fourih line, read *• being." 

Aad tbe said amendment being under consideration, 

A molion was made by Mr. Doran, 

That the convention do now adjourn. 

Which motion was agreed to. 

And the convention adjourned until half past three o'clock this after- 



.MONDAY AFTERNOON, Jamuabt 29. 1838. 

SIXTH ARTICLE. 

The convention resumed the second reading of the report of the com- 
mittee to whom was referred the sixth article of the constitution as repor- 
ted by the committee of the whole. 

The amendment to the ninth section offered by Mr. Flxximo, being 
under consideration, 

Mr. Fleming said, his object was to provide that the penalty should 
not be incurred before legal conviction ; at the same time allowing the 
power to the executive to remit. 

Mr. Inobrsoll asked for the yeas and nays on this question, and tbej 
were ordered. 

The question was then taken and decided in the negative, as follow, 
tix: 

YsA9— MeBsre. Agnevr, Ay res, Baldwin, Barclay, BamdoUar, Bedford, Bonham. 
Browo, of Northampton, Brown, •fPhiiadeipbia, Chambers. Ciapp, Cleavinger, Cocb^ 
ran, Craig, Crawford, C rum, Dickev« Dickerson, Fanelly, Fleming, Gamble, Greiiell^ 
Harris, Hasfinga, Helffenstein, Henderson, of Daa^ hin, Hopkinaon, Hoapt, Ingeraoll 
Keim, Kennedy, Long, Magce, Martin, M'Cahen, Merkel, Poller, of Northampton' 
Seltiar, Smyth, of Centre, Sntvely, White, Sergeant, JPreiident — 42. 

Nats — Mfssn. Bigelow^ Clarke, of Beaver, Clarke, of Indiana. Cline, Crain, 
Ciimaiin,Oiirll, Darrab, Dillinger, Donnell* Earle, Fuller, Gearhart, Hayhaiat, Hays, 
HapdaiiOB, of AJoghaoy^ Hiosier, Hyde» ienks, Kerr, Konigmacher, Krabs» Mann> 
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HTDofrell, M*Sherry, Miller, Montgomery, OTerficId, Pennypacker, PoIIfl|ck. Porvianoe,. 
Rdgmrf, Riter. Bitter, Roy^r, Rutsel, Saeger, Scheelz, Sellers, Serriil, Shellito, Stickel, 
Taggart, Todd, Weaver, Woodward—46. 

The question then being on the conTention agreeing to the report of 
the committee of the whole, so far as relates to the ninth section thereof. 

Mr. DicKET asked for the yeas and nays on the question, and they 
were ordered. 

The question was then taken and decided in the affirmative, as follow,, 
viz: 



Ba'dwin, Bamdollar, Bedford, Brown, of Northampton, Chamberi, 
Clapp, Clarke, of Beaver, CUike, of Indiana, Cline, Cope, Cox, Craig, Crawford* 
Cnuii, Cummin, Denny, Dickerson, Earle, Fuller, Gearbart, Hartis. Hayburst, Hays, 
Heoderaoii, of Allegheny, Henderson, ol Dauphin, Hiester, Houpt, Jenks, Kerr, Kon- 
igraacher, Krebe, Mann, Martin, M'Sherry, Verrill, Merkel, Miller, Montgomery, 
Porviance, Read, Royer, Russell, daeger, Scheetz, Sellers, Seltzer, Shellito, Sill, 
SaByth, of Centre, Snively, Stickel, Todd, Woodward,— 53. 

Nats — Messrs. Agnew, Ayrra, Barclay, Bigelow, Bonham, Brown, of Philadelphia, 
Cleavinger, Cochran, Crain, Curll, Darreh, Dickey, Dillingrr, Domgan, Donnell, 
Doran, Farrelly, Fleming. Gambie, Gilmore, Grenell, Hastings, Helflenstein, High, 
Hopkinson, Hyde, fngeraoll, Keim, Kennedy, Magee, M'Cahen, McDowell, Oveifield, 
Pennypacker, Pollock, PorUr, of Northampton, Reigart, Riter, Ritter, Scott, Semll, Tag- 
gart. Weaver, White, Sergeant, President — 45. 

A motion was made by Mr. Darrau, seconded by Mr. Gamble, 

That the convention re-consider the vote given on the twenty-fifth 
instant, on agreeing to the report of the committee, so far as relates to 
the first section of the ninth article as amended, and which is as follows, 
tIz : 

'* Section 1. Sheriflfs and coroners shall, at the times and places o# 
election of representatives, be chosen by the representatives of each 
eonnty. One person shall be chosen for each ofilce, who shall be com- 
missioned by the governor. They shall hold their offices for thiee years, 
if they shall so long behave themselves well, and until a successor be 
duly qualified ; bat no person shall be twice chosen or appointed sherifiT 
in any term of six years. Vacancies in either of the said offices shall be 
filled by an appointment, to be made by the governor, to continue until 
the next general election, and until a successor shall be chosen and quali- 
fied as afoies-iid." 

Mr. Martin, of Philadelphia county, said he hoped the motion would 
be agreed to. It would be remembered that he had ofieied an amend* 
ment to this section, which consisted merely of the addition of the words 
** and the citizens of the city of Philadelphia,'* after the word county, 
in the second line. The amendment was rejected, he believed simply 
Usx the want of a proper explanation, lie hoped that the vote on the 
•eetioD would be re-considered, and that this amendment would be intro- 
duced. The citizens of the city of Philadelphia, had a separate repre*^ 
■eatation in almost every particular but this. 

Mr. HiBSTBR said, that he also hoped the rote would be re-considered. 
It is right and proper, said Mr. H., that the city of Philadelphia should 
be a separate distiict for a sheriff. The city and county of rbiladelphis 
lie DOW connected so far m regards tbie office. The population is ^eal 
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— the compensation is j^eat, and the responsibility is very great indeed. 
It is anti>republican that so much favor should be bestowed oo any one 
individual. When this question was last under discussion, it was raised 
as an objection against the amendment of the gentleman from the county 
of Philadelphia, (Mr. Martin) that there ought not to be two sheriffs, 
because, the courts of the city and county had one jurisdiction. In my 
opinion, there is no difficulty in this. Those processes put in the hands 
of the city sheriff may be served by the county sheriff, and those pro- 
cesses put in the hands of the county sheriff may be served by the city 
sherifT. 

Another objection which has been urged against the adoption of the 
amendment is« that this being a very responsible office, it is requisite that 
the incumbent should be well paid. If there were two officen. created 
instead of one, there would be a greater security for every individual who 
might put business into the sheriffs' hands ; foi as both of them would 
have to give security, the two together would give a larger amount of 
security than the one alone. It has always appeared to me an extraor- 
dinary fact that an ofHce running up to the value of ten thousand dollars per 
annum, should be left in the hands of one man. Is it right in a republi- 
can commonwealth, that any one man should hold an office yielding so 
vast a profit ? I think not. 

Mr Scott, of Philadelphia, said that he did not care much about the 
adoption of this amendment, if gentlemen from the county of Philadel- 
phia, and the majority of the convention desired very much that it should 
be adopted. 

But, said Mr. S , I can clearly perceive that it will involve all the 
judicial proceedings of the city and county of Philadelphia in inconven- 
ience ; and I think it is also clear that, if such a provision as this is 
inserted in the constitution, every citizen either of the city or the county 
of Philadelphia, will be found to voie against all the amendments which 
we may make to that instrument. The jurisdiction of your courts coven 
the county of Philadelphia. You want a panel of juiors to try a case in 
the city and county. How are you to get them ? To whom is the writ 
of venire to be directed ? Is it to be directed to the sheriff of the city, or 
to the sheriff of the county, or to both ? How can you get a jury to try 
any civil or criminal case ? If you want to issue an execution or writ to 
a man living upon real estate — and that man had a house in the city and 
a house in the county, to which sheriff would you direct the writ of ^ fa? 
Would you direct to both ? And would you hold two juries of condem- 
nation upon this double property? And would you involve the defendant 
in double costs? Would it not be much better to. conduct your business 
as it has been heretofore, and permit your sheriff on the one hand, to get 
five or six hundred or a thousand dollais more than that officer gets in 
Lancaster county — for, from what I have seen, I should not suppose that 
the docket of that county was much lighter than ours — and to permit the 
defendant on the other, to get rid of his debts with as little difficulty as 
possible ? I ask, would not this be the belter and the wiser couise ? 

If you make this a constitutional provision, the inevitable result will be 
that you must, before the lapse of any considerable length of time, sepia- 
rate the city and county of Philadelphia, and make them separate conntiee. 
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If the people of the city and county find that their jndicial proceediiifrs 
are emharrassed by this divided empire of two sherifiV, they will within 
the space of two years, call so loudly for the erection of the city and 
county into two distinct counties, that ihe legislature will not be able to 
resist the demand. But I, for one, am willing to Beparate so soon as our 
friends in the county desire it. I apprehend that they do not desire it at 
this time ; because, two thirds of the county expenses are paid out of 
taxes levied upon the city. And, I am willing that they should be to 
paid, because the county has contributed her share towards the growth of 
the city. But the separation of the two would follow this amendment, as 
eertaiuly as night foljows upon the termination of the day. If then, the 
convention is determined to give us these double sets of officers, be it so. 
But I shall vote in the negative. 

Mr. Ohandlbr, of Philadelphia, said : 

Mr. President; I have a great interest in the ciiy proper, and I have 
risen to say a few words in reply to some observations wliich have fallen 
from the gentleman from Lancaster, (Mr. Hiester.) That gentleman 
alleges as a reason why the office of sheriffin the city and county should 
be separated, that the profits are greater than should fall into the hands of 
any one officer under a republican government. 

It may be true, as the gentleman states, that some sherifis have realized 
the sum of ten thousand dollars per annum ; — I hope, at least, that the 
present worthy incumbent will do so. But the gentleman who last filled 
that ofiice, and several of his predecessors, I believe, have been ruined — 
yes, and many of their securities too. This does not look like receiving 
too great an emolument. 

A separation of the city from the county, in relation to the ofiice of 
coronei, would be another evil. The coroner would reside not in the 
city, but in the extremity of the county. At present, the duty of the 
coroner consists principally in holding inquests upon bodies found dead. 

If, as my colleague from the city, (Mr. Scutt) remarked, it is the desire 
of the people of the county, that the city and county should be separated, 
I am willing ; I will go heart in hand to gratify their wishes ; although, 
as my colleague also observed, the city is at this time paying a larger 
portion of the expenses of the county, because, she is paying back the 
benefits she has received. As one paying tax, I say I will cheerfully 
submit to the separation if it is desired. We feel indeed a burthen now, 
but we can bear it, because the county assisted us. I do, however, per- 
ceive one evil in this which it is the duty of the conventiou to put down 
by all means in its power, I speak of the desire to make — to carve out 
offices for office-seekers ; and I hope that we shall not do any thing to 
encourage it. We have office-holderrs enough — enough and to spare. 
It is disgraceful — I do not mean the proposition itself, but tlie craving for 
the loaves aud the fisiies. I shall vote against it. 

Mr. M'Cahen^ of Philadelphia county, said he did not think the 
amendment, if it should be adopted, would increase the officers beyond 
their present number ; for although there were not two sheriffii, yet there 
were many deputy sherifis, and by increasing the number of the foimer 
only onet it was probable tliat the number of the latter might be eonsidU 
erably reduced. 
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But, said Mr. M'C, there is one very strong reason, to my mind, why 
the city and county should be separated in this respect. The duties of 
the sheriff are too large to be perforrned by one man, and the securities 
which are required are so large that it is difficult for the individual who 
may be elected to obtain them with safely, and with independence to 
himself. It is a fact which cannot but be known to the members of this 
body, as it is to the people generally, that many of the sheriffs who have 
been elected have been compelled to farm out their offices — thai is to ssy, 
the sureties were appointed partners with the sheriff, and they took shares 
in the profits, so that instead of being in reality one sheriflf, there may 
be twenty or thiity interested in the office. Thus it may turn out, that 
you leave the office of sheriff without any responsible head, there being 
eight or ten, or even a greater number of persons, interested in it. I can 
see no force, therefore, in the argument as to the increase of the number 
of officers. 

Nor am I able to discover the force of the argument which has been 
urged in relation to the pannelling of jurors and the service of process. 
The same difficulty would exist in relation to the issue of a precept that 
does now exist between one county and another — and no more. If there 
be any difficulty in issuing a precept here, against property located in 
Lancaster county, the same difficulty, and no more, would exist in this 
case, if there were two sheriflfs instead of one, as exists in that. There 
would not, however, be quite so much mileage. 

In making these remarks, I do not wish to be understood as being very 
anxious that a separation should take place between the city and county, 
although I am willing that it should be so, if the friends of the city desire 
it I expect that we of the county could get along without the people of 
the city, although so great a boast is made that they pay a large portion 
of our taxes. S;) far as regards the office of sheriff, however, I am 
clearly of opinion that the duties would be more faithfully discharged, and 
more to the satisfaction uf the people, if one sheriff were given to the 
city and one to the county, instead of concentrating the duties and the 
emoluments of the office as heretofore in the hands of one man. The 
only difficulty which could result from such a charge would be in relation 
to the county courts, and this is a difficulty which could be easily obviated 
by the action of the legislature. 

There is anothei point which I think is deserving of setious consider- 
ation ; that is to say, the compensation of the sherifi* which is very large. 
It is too great, and ought to be reduced ; and it can be reduced, by the 
amendment proposed, and that without any fear that evil will result,, so 
far as regards the efficient performance of the office. I believe, 
moreover, that this amendment will be favorably received by the people; 
and although the gentleman from the city of Philadelphia, (Mr. Scott) 
thinks that its adoption might defeat all the other amendments we may 
make to the constitution, I am willing to risk them, though it is probable 
that he is more anxious for their defeat than 1 am. 

I do not wish to occupy any further time, and I will conclude with the 
expression of a hope that the motion to re-considei will prevail, and that 
the amendment of my colleague from the county of Philadelphia, (Mr. 
Martin) will be made a part of this section of the constitution. 
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Mr. HiESTER said, that he was not a lawyer, and that he did not lay 
daini to any amount of legal acquirement; but, nevertheless, said Mr. H., 
it seennrt to me that the objection raised by the gentleman from the city of 
Philadelphia, (Mr. Scott) is easily answered. 

The gentleman enquires, if two sheriflTs should be elected, how are 
we to get jurors? The answer appears to me very plain; that is to say, 
two Tenires can be issued, one for the city and the othet for the county, 
and the number be mentioned in each. 

Again, the gentleman asks if a writ of Ji fa is issued, and a defendant 
has property in the city and properly in the county, would you issue the 
precept to both the sheriffs ? To this I answer, do in that case as you do 
to all others of a similar kind. If a man has property in two counties, the 
8herifr,if he can, takes the amount required from the property in the county 
where he resides ; and if it cannot be taken there, it is then taken from the 
other. 

But 1 did not rise to protract this debate. [ rose principally for the pur- 
pose of saying, in reply to some remarks which fell from another gentle- 
man from the city of Philadelphia, (Mr. Chandler) that I have no desire 
to do any thing which would operate against the present incumbent of 
the office of sheriff. I know him, and 1 should be sorry to do any thing 
which would have a tendency to injure him, either in a pecuniary, or any 
other point of view. Nothing can be furiher from my intentions or 
wishes. And it is to be recollected that the amendment of the gentle- 
man from the county of Philadelphia, (Mr. Martin) can not operate on 
the present incumbent, because he goes out of oflice next fall, which will 
be previous to the commencement of the operation of the amendments 
made to this constitution, if they should be ratified by the people at all^ 

Mr. Btddlr said, that he was unwilling to occupy the lime of the cod- 
veution on this question, especially as it underwent considerable examin- 
ation and discussion some days since, 'i'he gentleman from Berks, how- 
ever, said Mr. B., has thought p .oper to call it up again, and I will there- 
fore say a very few words in relation to it 

I have listened carefully, but in vain, for any satisfactory reason why 
the change contemplated by the amendment of the gentleman from the 
county of Philadelphia, should be sanctioned by this body. It has been 
urged as. the opinion of some gentlemen that, notwithstanding the vast 
responsibility attending the office of sheriff, he is still too well paid^ 
that the amount of his compensation is improperly large, and greater than 
ought to accompany any one office in a republican government. Now, 
if this is a just cause of complaint, would not the better remedy be, to 
diminish the (ets of the office and thus to render justice cheaper Surely 
this would be better than to multiply officers, thus producing great incoo- 
venience in the transacting of business, and increasing the costs attendant 
upon it. 

In relation to the venires, the gentleman from Lancaster, (Mr. Hiester) 
says, that there should be two— one addressed to the city and the other 
to the county. Suppose there should be personal property part in the 
city and part in the county, he would have two^ fa*s issued— one to ilie 
eity and the other to the county. 
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I will suppose the debt to be one thousand dollars in amonnf, and that 
a sherifT in the city, who has no connexion with the sheriff of the countVt 
debits property to the amount of one thousand dollars — the sherifT in the 
county also finds property to the amount of one thousand dollars. He 
levies on it. Boih rights are going on together — both have to make re- 
turns to the court — and each will make a return, perhaps, that he hat 
sold the amount of the debt. And what is to be done in thnt CMse ? Why, 
you must postpone the decision in oider to ascertain which sheriff is to 
have priority, the sheriff of the couniy, or the sheriff of the city. I will 
suppose another case — that of a sheriff holding in his hand a yi. /a. against 
an individual, whom he pursues as far as South street, when the indi- 
vidual takes his stand on the other side of the street, and laughs his pur- 
suer to scorn. He says, I am in the county of Philadelphi i ; you have 
no right 'to follow me further; you are only a sheriff of the city, and 
cannot put a hand on me here. You must go back and get a new writ. 
But, perhaps, some gentlemen will say, the sheriff will have a writ of 
fi, fa. and ca, sa , and then the unfortunate man would come rnto a court 
of justice unable to pay his debts, for the costs would be doubled upon 
him. Hut, ao^ain : where is the sheriff's office to be ? Are both sheriffs 
to live in the county ? The county would not suffer it. One oheriff 
must live in the county, whether in the third district, or not, I do not 
know. But, (continued Mr. B.) there must be courts to determine 
whether they reside iii the city or county. It appeared to him that tlie 
more we looked at the subject, the more dlHiculty seemed to surround it. 
The gentleman from Philadelphia. (Mr. Mariinj and the gentleman from 
the county of Lnncasier, (Mr. Hiester) whose pursuits had drawn them 
another way, and who were not conversant with law, had introduced con- 
fusion into our proceedings, though unintentionally, of course. They 
imagined, they said, no difficulty connected with this subject. There are 
reformers here, who were great admirers of simplicity ; but he regretted 
that their actions had, in many instances, tended to produce difficulty and 
embarrassment. He was sorry that this motion had been made. He 
had hoped, that the city and county of Philadelphia, would have been 
allowed to remain on the saoiie ground, as their friends in every other part of 
the state. It appeared to him, that the city would not suffer more than 
the county, from this arrangement ; and he would have supposed that the 
remedy was plain, and that it would be better diminisliing, rather than 
doubling the costs of the defendant. 

Mr. RsiGAnT, of Jjancaster, said he did not like to speculate in regard 
to amendments to fundaniental laws. As a general principle, he would 
support the motion ; but in the present instance, he could not. He would 
object to the consideration of the proposition, unless there had been a 
separation between the city and county, for all judicial purposes. The 
effect of the. amendment would be to create great confusion. Let the 
legislature act on the subject, if it was hereafter found desirable. As to 
the value of the office of sheriff, what was »hat to the convention? He 
objected to the proposed amendment, because it would produce ineztric^* 
ble confusion in the execution of processes. 

Mr. Earle, of Philadelphia county, ^aid that he entirely agreed with 
the gentleman, as to the inconveniences which might arise, if the jurisdictioQ 
of the sheriffs was not kept perfectly distinct. Yet he thought it perfectly 
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ttmyfoT the legislature to regulate that matter. The magistrates were daily 
!■ the practice of issuing writs to the different constables, selected by plain* 
tiist aiMl no difficulty occurred in regard to jurisdiction : nor need there as 
respected slierilTs. The city of l«ondon had long been in the practice of 
eleeling two sheriflTs, but how their rrs|>ecti¥e jurisdictions were arrangedt 
hie kiiew not. There might be two officers elected, and their jurisdictions 
properly defined. Howevei, he thought with the gentleman from Laa* 
caster, who spoke last, (Mr. Reigari) that it was better to leave this 
matter with the legislature, and if they choose to pass a law for two 
sheriffs, and it should be found inconvenient, they could repeal it. He 
would prefer that the aroeudment should be so modified as to authorize 
the legislature to provide for the election of two, and to legulate their 
respective jurisdictions. 

Mr. M*Cahbn saidy whether he was acquainted with law or not, or 
understood what was the character of u writ of^. fa, or ca, 90., yet he 
believetl it would be an advantage to the county to elect its own sheriff. 
The duties tlieie were generally sufficient for one officer. He thought 
it would be the means of ha- ing more business done in the county. He 
had no doiibt that the citizens of the county could manage their affairs 
just as well as the city could do it for them. He trusted that the motion 
to reconsider would prevail, and then the gentleman from the county of 
Philadelphia, (Mr. Martin) would have an opportunity to modify his 
amendment, so as to enable the legislature to obviate the objections which 
had been made. 

The President said, that the motion to reconsider the section was in 
order. 

Mr. Darrau remarked, that his motion was to reconsider the vote on 
the section. 

Mr. Martin, of Philadelphia county, said that he had well considered 
the amendment, and made some investigation as to what would be the 
operation of it, if adopted. He was of opinion, that the difficulties which 
the delegates fiom the city had represented, as likely to occur from the 
adoption of this amendment, would npply to all cases of two sheriffs in 
two different counties. If difficulties are to be encountered, in consequence 
of having a sheriff in the county, as well as in the city, and the jurisdic- 
tions of each being properly marked, they must also occur in every 
county in the stale, where individuals hold property on each side of two 
coonties. He, like his friend from the county of Philadelphia, (Mr. 
M*Cahen) did not profess to know any thing of law, but he looked to the 
precedents we have in reference to the counties, where the sheriffs have 
performed the duties of their office to the general satisfaction and benefit 
of the citizens. He. therefore, could see no good reason for supposing 
that theeTcperiment, if tried, would not he successful as regards the county 
of Philadelphia. There could be no more difficulty, in his opinion, in a 
sheriffi* residing and transacting his business in the county of Philatlel- 
phia, than in the county of Delaware. What, he asked, is the dividing 
line between the city and county of Philadelphia 7 Vine and Cedar streets ; 
Delaware and Schuylkill. And the boundary between Philadelphia 
county and Delaware county, is Cable*s creek. There are more than 
two hundred tiiousand people in the county, and upwards of forty thou* ' 
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•and taxable inhabitants in the city and county. Yet, with a popnlitfion 
rapidly increasing, they have only one sheriff and one coroner, whiU 
every county in the state, be it ever so small, has one. The office of 
sheriff of the city and county, was well known to be a lucrative one, and 
it was^his decided opinion, that the duties and emoluments of it« onghi to 
be divided. The emoluments of the office now amount to five ihoasand 
dollars per annum, so th;it in three years, the incumbent might have a 
fortune. Several years ago, when Israel Israel, was sheriff, he made ten 
wards of thirty thousand dollars in three years. He was a close calca- 
lator, and knew exactly what he did. The gentleman from the city, (Mr. 
Chandler) had said that the sheriffs of the city and county generally went 
out of office poor. And did not the gentleman know the reason whyf 
It was because they went into office greatly in debt, and under an under- 
standing with their sureties that they should share in their profits. Ben- 
jamin Dunkes, late sheriff, made forty thousand dollars. If any real or 
substantial objection could be given why the city and county sliould not 
each have a coroner and sheriff, he should like to hear it. But none had 
yet been given that convinced his mind. He had hoped that when thii 
subject was brought before the convention, that if any solid objections 
could be urged against the proposition, they would be brought forward. 
None, however, had he yet heard, and unless he did hear some, he would 
not give up the point that the county was entitled to the officers she 
claimed. It could not reasonably be expected that the city and county, 
with a population daily increasing, could go on long without some altera- 
tion in this respect. They stand in a different relation to each other. 
Each sends tlieirown members to the legislature, and there are courts in 
the city, with which the county has nothing to do. He concluded by reite- 
rating what he had said, that there could be no difficulty growing out of 
this much required alteration. 

Mr. Chandler, briefly replied to the gentleman from the county of 
Philadelphia, (Mr. Mariin.) The delegate had mentioned the pioximity 
of the county of Philadelphia, and the county of Delaware. These 
matters had nothing to do with each other. And, as to the dividing line 
between the city and county, we all knew that it was in South street 
He contended that the case of the county surrounding the city, was not 
analbgous to separate counties. We all know that the emoluments tif the 
sheriff had been very much reduced. That, however, we had nothing 
to do with; the Icj^islature could arrange it. He (Mr. (/.) was of the 
opinion that there was no good reason for creating the officers which the 
gentleman from the county and oth rs desired, unless we first went to 
far as to separate entirely the county from the city. With respect to there 
being two sheriffs in the city of f jondon, he would merely remark that 
they have concurrent jurisdiction, and divide their labors and their emola- 
oients between them. 

And the question was then taken ; 

And on the question, 

Will the convention agree so to reconsider ! 
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The yeas and nays were required by Mr. Rbioart and Mr. BiDdlb, 
and were as follow, viz : 

TiAi^MMsre. BaDk% Bedford, Bell, Brown, of Northampton, Brown, of Pbiltdel- 
^a, Clarke, of Indidha. Grain, Cummin, Curll, Darrah, DUIinger, Donnell, D<9ran, 
Earle, Fleming, Fry, Fuller, Gamble, Gearhart, Gilmore, Grenell, Hastings, Helffen- 
iiein, Uieater, High, Houpt, Ingeibioll, Keim, Kennedy, Krebs, Mngee, Mann, Martin, 
M'Gahen, Miller, Overfield, Porter, of Not thampton. Read, Riter, Ritter, Rogers, Scheetx. 
Sdlers, Sbellita, Smith, of Columbia, Smyith, of Centre, Sterigere, Htickel, Sturdemnt, 
Taggart, Weaver — 51. 

Nats— Messrs. Agnew, Ayres, Baldwin. Barclay, Barndollar, Bamitz, Biddle, Bige- 
tow, Bunham. Chambers, Chandler, of I'hiladelphia, Ciapp, Clarke, of Beaver, Clark, 
•f Daaphin, Cleavinger, Cline, Cochran, Cope, Coi, Crawford, Crum, Cunningham, Dar- 
lingtim, Denny, Dicliey, DickeriM>n, Danagan, Farrelly, Harris, Hayhurst, Hays, Hender- 
son, of Allegheny, Henderson, of Janphin, Hopkinson, Hyde, Jenks, Kerr, Konig- 
macher. Long, Maclay, McDowell, M*Sherry, Meredith. Merrill, Merkel, Montgomery, 
Pennypacker, Pollock. Purviance, Reigirt, Roy er. Russell, Saeger, Scolt, Seliacr, SeriUI, 
Sai, 8nively,TodJ, Weidman, White, Woodward, Sergeant, Preaident-"^. 

So the convention would not reconsider the vote. 

A motion was then made by Mr. Dickey, 

That the third section of the said sixth article in the words as follow, 
viz : ^^Prothonotaries, clerks of the peace and orphans* courts, recorders 
of deeds, register of wills and sheriffs, shall keep their offices in the 
county town of the county in which they respectively shall be officers, 
unless when the governor shall, for special reasons, dispense therewith 
for any term not exceeding five years after the county shall have been 
erected," be numbered ** section four," and the other and remaining sec- 
tions be numbered accordingly. 

Which was agreed to. 

A motion was made by Mr. Brown, of Philadelphia, 

To amend the said report by adding thereto the following new section, 
viz : 

** The legislature shall, as soon as may be, provide for the better divi- 
sion (wherever the same may be necessary) of the several cities, bonmghs, 
and incorporated districts of the state, into wards, and of the several 
counties into townships, so that they may all be of cunvenient size for 
the qualified electors of each of the wards and townships to meet in town 
meeting ; and shall provide for the meeting of the qualified electors, of 
each of the wards and townships annually, during the month of March or 
April, (and at such other times as may be necessary) when the qualified 
electors thereof shall elect all their ward or township officers, not other- 
wise provided for in this consiiiulion, and determine all matters exclu- 
sively relating to their respective wards or townships." 

Mr. Brown, of Philadelphia county, said he wiis aware that it was 
hoping against hope, to entertain the idea that he could secure the vote of 
a majority of the members of the convention, in favor of this amendment, 
and probably, under such circumstance?, it might be considered weak in 
him to offer lU If so, said Mr. B., I trust that it is at least an amiable 
weakness. I came into this convention with a scheme of this kind more 
at heart, than almost any other amendment which might be ofiercd to the 

¥0L. ZI. O 
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constitution. I have all along wished to try its fate, but up to this time 
have been debaned from pressing it upon the notice of the convention^ 
and it is now, I fear, too late to do so, with any prospect of success. 
Still, however, I could not suffer the opportunity to pass, without at least 
introducing it, if I can do nothing more. 

I believe that if there is any thing approach^tg to perfection in a repub- 
lican form of government, it is that the state should be divided into small 
districts, of convenient size, where the people may meet together once a 
year, or oftener if it be necessary, in small companies, to transact the 
business of their district — at which time they can elect their officers, 
and, as I have said, transact all their local business. I look upon such a 
community as having within itself the perpetuation of its own liberty, 
which no circumstance, save an overwhelming external force, can destroy 
or permanently injure. 

This matter I know, is with the legislature, and I have offered the pro- 
position now, not with any hope that I can procure the action of this con- 
vention upon it, but that it may stand as a record hereafter to shew that, 
in the yeur eighteen hundred and thirty-eight, such an amendment to the 
constitution was thought desirable and requsite by at least one of the mem- 
bers of this body. It will at least, as I have said, be placed upon the 
record, and may be referred to hereafter. 

I shall now leave it in the hands of the convention, and without occupy- 
ing more time in its advocacy. I shall not call the yeas and nays upon 
it, though if any other gentleman thinks proper to do so, I shall cheerfully 
record my name. 

And the question on theadoptionof the said amendment was then taken,, 
and decided in the negative without a division. 

So the amendment was rejected. 

A motion was then made by Mr. Brown, of Philadelphia, to amend' 
the said report, by adding: thereto the following new section, viz : 

** The legislatuie shall, as soon as may be, provide for the election in- 
each county, by the qualified electors of the respective wards or town- 
ships, or by the electors of the county at large, of a county board, to con« 
sist of such number, as shall be deemed by the legislature proper, who 
shall hold their offices for three years, one-third of the board to be elected 
annually. The county board shall have charge of all property belonging, 
and the control of all matters exclusively relating to the county, and shall 
also have the appointment of all county officers not provided for in this 
constitution, or the election of which shall not by law be vested in the 
citizens. No member of the county board shall be eligible to any other 
office during the time for which he shall have been elected a member. 
Nor shall he have any interest in any contract made by the board.'* 

Mr. Brown said, that in offering this he had done all he intended to 
do. It would be perceived, that this second section was part of the same 
plan as that proposed in the first; that was to say, that after townships 
of a convenient size had been organized, the citizens, themselves, should' 
do their own business, as they always could do better than by agents. 
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After allnding to the appointment of school directors, ^., Mr. B. 
said — 

In a free government, however much we may be disposed to trust the 
legislature in matters of general interest, I am not inclined to give to that 
body the appointment of officers for the regulation of the business of the 
different counties, whereof I can gel a boari for that purpose appointed 
from among the citizens, and who better understand their interests. 

I desire to see this proposition, like the other, placed upon the records 
of the proceedings of this body. In so doing, I shall have discharged my 
duty. If the convention will not agree to it, I can not help it. The fanlt 
is not at my door. 

Mr. Porter, of Northampton, was understood to say, that he had 
voted with the genlleraan from the county of Philadelphia, (iMr. Brown) 
on the first of these two propositions, and voted, he believed, in a very 
small minority with him. Rut it would never do to raise the superstruc* 
ture wiiere there was no foundation; to put upper stones where there 
were no lower ones. Such would be the case if this second section 
were adopted, the first having been rejected. 

The gentleman from the county of Philadelphia and mvself, therefore, 
said Mr. P., must part company here, but probably some kind hearted 
friend may be found to supply my place, so that the gentleman may not 
stand entirely alone upon this new edifice. 

Mr. Browx, of Philadelphia, said, that the gentleman from North* 
ampton, (Mi. Porter) was much mistaken in supposing that the second of 
these propositions was necessarily dependent upon the first, and must 
necessarily fall to the ground with it. Such, said Mr. B., is by no means 
the case, iilthough it is true, as I have said, that the two propositions 
are part of the same plan. If, as the genUeman seems to predict, I am 
to stand alone as the advocate of this proposition, I am content that it. 
should be so ; and probably I may have the greater glory hereafter. We- 
have at least taken one step in advance towards such a system, for we 
have given to the people the election of justices of the peace, and the 
number in which they shall be elected. 

This, I say, is at least one step towards giving back to the people the 
rights which have been taken. away from them, and which they ought to 
exercise. And I think we shall find that when they come to elect their 
magistrates — as we have provided they shall do, — they will find such 
benefit residting from the new system, that they will demand at the 
hands of the legislature, that the election of ail their officers shall be 
given back to them. 

And the question on the said amendment was then taken, and decided 
in the negative, without a division. 

So the amendment was rejected. 

A motion was made bv Mr. Earlv, 

To amend the said report, by adding thereto the following new tee 
tion, viz : 
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Septiom 11. The qualified voters of each ward and towhthip in thU 
*comiiion weal til, shall, on such day in each year as the legislature may 
direct, elect two persons to serve as inspectors, and two lo serve as clerks 
of elections, for one year next ensuing their election ; and in such elec* 
tion, each qualified voter may vote for not more than one citizen for 
inspector, and not more than one citizen for clerk, and the two citizens 
having the highest number of votes for each office, shall be chosen." 

Mr. EIarle said, that he regretted that the amendments proposed by 
his colleague from the county of Philadelphia (Mr. Brown) had been 
lost, believing as he did that they were founded in wisdom. < And my 
amendment, said Mr. E., is, in some measure, on the same principle, 
though not exactly. 

Under the constitution of 1790, there is no provision as to the man- 
ner in which these election officers shall be chosen ; and the legislature 
bas the power to take to themselves the entire control in relation to 
these officers, and to give them to the governor. Believing as I do, ,that 
they are highly important offices, I am desirous that the choice of them 
should be given to the people. 

But there is another object which I have in view, and which is very 
near to my heart; that is to say, fairness and honor in the reception and 
the counting of jlhe votes, bat also that the people should know that their 
votes have been fairly received and counted. Whether tliere have, or 
have not, been frauds in elections, I do not know, and I cannot, therefore, 
speak from my personal knowledge or observation. But, from conver* 
nations which I have held with intelligent nnd respectable men of both 
parties, I do believe that frauds have been perpetrated by election officers, 
from the fact of their all belonging to one parly. Be this as it may, it 
is very certain that there is a considerable degree of partiality — and, prob- 
ably, very natural partiality, — manifested by the election officers ; and 
that they do not sufficiently scrutinise the tickets — as they know, by the 
appearance, that tliey belong to their own party. This very serious evil, 
for such it undoubtedly is — would be remedied by having officers 
appointed by both parties, as h contemplated in this amendment. 

My object is to secure a proper scrutiny of those who are not entitled 
to vote, but who, in the absence of such scrutiny, may succeed in get- 
ting in their votes. Under the amendment proposed by me, there will be 
one inspector and one clerk of each pirty. As to the judge who gives the 
casting vote, he may be appointed in such manner as the legislature may 
direct 1 believe this principle to be a sound one, not only in relation to 
•election officers, but to all officers. I do not wish to abolish party 
spirit, but 1 wish to see its asperities diminished and softened down. 

He wished to mitigate pnrly spirit as much as possible. He did not 
wish to see one party in a common country treating others as aliens to the 
country. This filling of all the offices — kept by one party, was suffi- 
cient to promote discontent, if not revolution. We must subdivide 
the offices, so that each party may have a portion. This hostile feeling 
existing between parties, would then be mitigated. 

He could wish to see the senatorial nnd assembly districts as closely 
divided as possible, so as to give the weaker party one-third of the repre- 



PENNSYLVANIA CONVENTION. 1888. 6t 

Mutation. ' The people wonld theo be better represented, and their inteveets 
better attended to. Ele held to the principle that the taioority shouldbe 
represented and be heard. 

The question was then taken on the amendment, and it was decided in 
t!ie negative. 

The sikth article as amended, was then ordered to be engrossed for a 
third reading. 

On motion of Mr. Woodward, of Luzerne, 

The convention proceeded to the second reading of the report of the 
committee of the whole on the fifth article of the coHsUiution, so far as- 
related to the third section thereof. 

The amendment to the amendment being under consideration, 

The amendment was modified to read as follows, viz : **' Until other* 
wise directed by law, the couits of common pleas shall continue as at 
present established. r<^ot more than five counties shall at any time be 
included in one judicial district, organized for said courts. But two or 
more districts may be united into one circuit, and the president judges of 
the respective districts so united be required to hold the courts of common 
pleas in every county within the circuit, in such order and rotation as may 
be prescribed.'* 

Mr. Dickey, of Reaver, asked for a division of the question, to end at 
the word ** courts." 

He deprecated the introduction of these proposed innovations oq the 
judicial system. He had no desire to see an itinerant judiciary in Penn- 
sylvania. What he liked was an established judiciary. If there hap* 
pened to be a good jiidge in a district, the people residing in it ought to 
have the benefit of his services. He was anxious that all the judges of 
the court of common ptens should be competent and able men; and, that 
when it should be discovered that there was an incompetent or inefficient 
judge in any district, he should be removed. 

He did not think that the change contemplated by the amendment of 
&e gentleman from Luzerne would prove beneticial. He was afraid that 
it rather looked to getting rid of the associate judges, such as were not 
learned in the law, but who, nevertheiejis, might be men of good common 
sense. There would then be seen three judges learned in the law, in one 
district, silting on the bench — one in the middle and one on each side. He 
hoped that the latter part of (he amendment would not be adopted. But, 
with respect to the first part, he had no objection, because it would go to 
supply the place of the fourth section, wiiich was inadvertently stricken. 
out. 

Mr. Woodward, said, he did not think that the gentleman from Beavfer^ 
(Mr. Dickey) had treated the amendment fairly. It did not propose to 
dispense with the associate judges or to put three learned in the law 
together. He (Mr. W ) had no such intention. As to the other part of 
the amendment, when in committee of the whole, he had felt the necessity 
of it in order to supply the place of the second section. 

The provision was necessary to the organization of the courts. It pro* 
posed to superadd to organizatioot the rotation prioeiple whieh would. 
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produce no change in our system. The reasons for the change in his 
amendment he had submitted to the convention some days since. He 
had now modified his amendment according to these reasons. He did 
not intend now to say one word in favor of the principle. So far as his 
brief experience enabled him to judge, he could anticipate no evil result, 
but much that was good. He was perfectly content to yield to the decis- 
ion of the convention. He believed the first part of his amendment to be 
indispensable, and he had moved it in committee of the whole. A gen- 
tleman who had opposed and defeated it there, now thought it might 
prove beneficial. 

Mr. Dickey said, he thought some amendment necessary because the 
provision in the old constitution was negatived. When the gentleman 
ofiered his proposition before, he (Mr. D.) had hoped it would have been 
agreed to. He did not believe that he was mistaken in his construction 
of the latter clause, to which he objected. ' It makes it the duty of the 
president judges to hold the courts '*in every county within the district, 
in such order and rotation as may be prescribed." The legislature would 
go on to unite three or more counties, which should form a distiict where 
the judges reside. Two or three districts might then be made to form a 
circuit, so as that the judges might rotate. 

Mr. Woodward disclaimed any such design, and if the amendment 
conveyed any such idea as the gentleman supposed, it was contrary to his 
intention. He was much mistaken if the language of the amendment 
meant wliat the gentleman said. 

Mr. Dickey said, he must still retain the opinion that his construction 
was correct. 

Mr. Woodward, said, here is a judicial district with a president judge ; 
anotlier with a president judge — a third with a president judge. These 
three judicial districts are now united into a circuit ; — and then the amend- 
ment provides that courts shall he held in rotation. If any member who 
has had experience in legislative proceedings, or any other gendeman in 
this body would introduce into the legislature, a proposition to unite three 
of these judges in virtue of this amendment, he must have learned in a 
different school from that in which I have been educated. If, however, 
any gentleman can in any manner change the language of the amendment 
so that it may convey my idea more forcibly, 1 am willing to adopt it. 
But until he does so, I must insist that this provision will biing only one 
judge upon the bench at a time. 

Mr. Dickey, of Beaver county, said that he did not feel disposed to 
enter into any critical discussion on questions of grammar or upon the 
construction of sentences. All I know is, (said Mr. D.) that I profess to 
be governed by the rules of common sense ; and I have not a doubt that, 
if this amendment is adopted, it will be in the power of the legislature, so 
to unite these judges together, as to enable them to act in unison. 

Before the amendment of the gentleman from Luzerne was modified, 
^nd when the printed copy was placed upon oui files, it was contained in 
the following language : — 

** The state shall be divided by law into convenient districts, none o^ 
which shall include more tlian six counties. A president judge shall be 
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appointed for each district, and two associate judges for each county ; and 
the president and associates, any two of whom shall be a quorum, shall 
compose the respective courts of common pleas. The legislature may 
unite two or more of the said districts to form circuits in each county, of 
which the respective presidents of the districts so unite<l may be required 
to hold the several courts aliernately and in rotation, with the assistance 
of the associates of the proper county." 

** Alternately and in lotation," continued Mr. D. By this language 
it would be understood that the courts were to be held here in one term, 
there in a second term — and there in a third term, and so on. But there 
is nothing at all to prevent the uniting of the judges. And it is to this 
that I object. 

But I object also to this alternating principle, mainly because, if this 
amendment is adopted, it will destroy the usefulness of your associate 
judges who are not learned in the law. I do not think that this is a change 
which is desired by the people of Pennsylvania, nor do I think that it is 
desirable for us to insert any provision in the constitution, which will 
leave it in the power of the legislature to dispense with these associate 
judges. It will be sufficient for all purposes that we should adopt the 
first part of the amendment. This is necessary, inasmuch as the third 
section was inadvertently negatived, and I would leave it to the legisla- 
ture to regulate the circuit courts. I hope, therefore, that the convention 
will not adopt the latter part of the amendment; and I ask for a division 
of the question, the first to consist of so much as is included up to the 
words ** organized for said courts;" and the second, of the remainder of 
the amendment. 

Mr. Hayhurst, of Columbia, was of the opinion that the amendment 
would be beneficial. If a trial should have taken place, and a new trial 
be ordered, the change would be more satisfactory. But he doubted the 
propriety of adopting the provision in its present form. Therefore, he had 
risen to ask the gentleman from Luzerne whether the amendment included 
the orphans' courts, and the courts of quarter sessions. If it excluded 
these courts, he thought the amendment very objectionable, as it would 
require courts to be held more frequently, and a more frequent payment 
of juries. If it did not exclude thesei courts, the principle of rotation, 
moving the president judges in a circle, one after the other, in a rotary 
motion, would have a good tendency ; and where the judge resident in 
the county is by marriage or consanguinity extensively connected, this 
rotary principle will have the effect of bringing there a judge who, being 
an entire stranger, cannot be warped in his decisions by family influence. 
But while he was in favor of this rotary principle, if the amendment 
excluded the courts he had named, he should vote against it. 

Mr. Woodward said, he would cheerfully answer the gentleman, by 
referring him to the fifth and the seventh sections of this article. The 
fifth section provided for the courts of oyer and terminer, and the seveath 
section made provision for the orphans* courts. This amendment does not 
interfere with either of these. If it did, he would himself vote against it, 
l)ut it had no such operation. The legulation of the courts alluded to was 
already a part of the constitution. The amendment referred solely to 
the courts of common pleas. 
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Mr. Merrill of Union, regarded this as a very important queetion, and 
if any doubts remained on the minds of members, the question should be 
well considered. For years past the governor had found ffreat difficulty 
in appointing the president judges, and it was of importance that such rule o 
standard in the appointment of judges hereafter should be established, as 
would prevent this difficulty which has heretofore existed. Some change 
was necessary to put an end also to the delays which had taken place in 
bringing causes to a decision. Business in the special courts had been 
lingering year after year. It was important that the business should be 
disposed of, so that no difficulty might arise, or trial be put off, because a 
judge had been employed as counsel. 

There were other grounds on which he desired some amendment. We 
know that juiors are always sworn to try causes according to the evidence. 
Judges ought to be, in the same way bound to try causes by the evidence. 
Tet there is great difficulty of obtaining such trial in small circles, where 
one man knows every man*s business, and where men meet together to 
talk over other men's affiiirs. How can you then expect an impartial and 
fair trial ? 

Judges ought to know nothing of the individuals whose cases are to be 
decided on. When judges come to the trial, who know nothing of the 
parties, and who only make their decisions from the evidence heard before 
them, then is the verdict according to law. But if the parties are known 
to the judges, the influence of this acquaintance or connexion tends to a 
diffisreut result. 

Tliere was danger of injustice being done. But in all important causes, 
as the judges who would come to try them would be totally uninformed 
of the facts and circumstances in relation to them, they would give judg- 
ment according to law. Therefore, in Pennsylvania, experience was in 
favor of the amendment. The gentleman from Beaver, (Mr. Dickey) 
thought that the aecond part of the amendment ought not to be adopted. 
He, Mr. M., did not know that theie was any objection to it on prin- 
ciple. 

Mr. Bell, of Chester, said he agreed altogether with the observatione 
of the gentleman from Union, (Mr. Merrill) as to the propriety of intro- 
ducipg at some future period, a new mode of dispensing justice, by the 
means he had pointed out, and which he, Mr. B. presumed were within 
his own experience. 

Mr. Merrill, explained that he did not mean to charge the judge with 
dishonesty. Far from it. But what he did mean to say was, that the jury 
might be biassed by residing on the spot. A jury was sometimes preju- 
diced in consequence of what they heard out of doors. 

Mr. Bell was willing to admit that the evils which the gentlemail had 
alluded to, had been felt, and severely felt, and should be corrected at the 
proper time. The gentleman from Luzerne, (Mr. Woodward) himself* 
was not willing to introduce into an organic law any thing that would not 
oonduce to the happiness of the people of Pennsylvania. But, what was 
proposed by this amendment? Why, neither more nor less than to in- 
troduce a new principle into the constitution. He would ask the gentle** 
man from Luzerne, and the gentleman.from Union, whether it was priK 
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per and oecewaiy to invest the le^islaUire with pow^r orer the whole 
•object. 

Have not the legislature a right now to introduce the rotary priuci- 

gef Where, he asked, was the power to prohibit them from doing so ? 
ere was a scheme, in half a dozen lines, that was lo embrace all the 
happiness of the people, and which the legislature had, in vain, endea- 
vored to produce by several means. He protested against the principle 
of ainule legislation in a body not clad with the powers, and where the 
people do not look for minnte legislation. What he inquired, was the pro- 
posed amendment? Why, that the legislature might divide the stale into 
eireuits, and might require the judges to rotate. The amendment did not 
propoAO to carry out the principle in detail. If the gentleman from North- 
ampton, (Mr. Porter) who had also proposed a similar amendment, and 
who was learned in constitutional law, could show him the wisdom of 
this ameodment, he, Mr. B., might be brought to a different opinion 
respecting it. 

Mr. PoETiR, of Northampton, would endeavor to show the gentleman 
from Chester, (Mr Bell) that this amendment was very desirable. He 
would thank that gentleman or any other, to tell him whether he believed 
the present judicial system of Pennsylvania was now so perfect that in 
fifty years hence, no alteration whatever would be required, and, whether 
it wonld not be proper to give the legislature authority from time to time 
to make the improvement that might be necessary f He had as little 
desire as any man could have, to undermine the judiciary, but he thought 
that there should be a p^wer somewhere to improve the judicial districts. 
He did not find in the other sections disposed of any power granted to 
the legislature, to have the ceurts reorganized. 

I desire, said Mr. P., that this power may still be exercised by the 
legislature. 

In relation to this principle of rotation by the president judges, I must 
say that I have always tliought it would be salulaiy. I do not care who 
the judge is, how sound or learned a juiist he may be, nor how much 
of the public confidence he may enjoy ; for I believe that there are cir- 
cumstances which will sometimes induce the people to look at his decis- 
ions with distrust, where he has long resided in a district. And I be* 
lieve also, that the adoption of this rotary principle will accomplish 
another great good — which is this. It has been said and, probably, with 
some degree of truth, that when a man has been appointed to the office of 
president judge, he gets accustomed to the performance of a certain rou- 
tine of duty in his district, and that he becomes indolent and lazy. This 
may be the case, or it may not. But it matters little whether the fact is 
so, or not, if the charge is brought ;— I mean it matters little, so far as 
regards its effect upon the popular mind. One thing you may depend 
upon as certain— that is to say, that the judges of your commonwealth are 
but about half paid for their services, and probably are only half worked. 
The judges in England do twice or three times as much work as the 
judges in Peimsylvania, and we know that the more business a judge has 
to do, in all probability the better lawyer he will be. This much our ex- 
perience teaches us. 
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These, however, are not the only considerations which are worthy of 
notice in relatiun to the alternating principle proposed in this amendment. 
If the judges rotate, there will be in a judge a principle of ambition and 
pride. He will keep up his reading; his mind will be kept in constant 
action upon matters having reference to the discharge of his official func- 
tions ; because when he goes from one circuit to another, the people will 
compare him with the other judges, as they come round, and pronounce 
theirjudgment freely and without reserve. This will be a powerful stimu- 
lus to him to improve himself in the science of the law ; to make him- 
celf as perfect as possible. I believe, from my own experience, that a 
judge who does not continually reside in a district, but only comes peri- 
odically to preside over a court, will have more influence in laying down 
the law, than a judge to whom the people of that district may be con- 
stantly listening. I do not mean to say that judges or jurors, are weaker 
or stronger^— better or worse— more honest or dishonest than other men. 
Human nature is the same all the world over; and if, by operating upon 
a man's honorable ambition, you can stimulate him to a closer attention 
to the duties of his station, and to render himself more competent 
to their performance, you will have done a very important work. 

But, Mr. President, you will also accomplish another important object. 
Under the laws of the state of Pennsylvania as they now exist, when- 
ever a judge is interested in a case, it becomes necessary to hold a special 
court and to summon a special jury— all which is a matter of great ex- 
pense. By the adoption of the rotary principle, all the inconvenience 
and expense arising from this source will be avoided. The judge who 
maybe interested will pass away, another judge will come and the cause 
will be tried at the ordinary term of court without any additional expense 
to the county. 

Taking, then, all these considerations together, and believing that good 
may result, and that injury wilt not, I shall* go in favor of the principle. 
If we have any judges on the bench of Pennsylvania who feel indisposed 
to travel, all I can say is that their health will be the better for this sort of 
loco-motion ; and that if it were not so, the convenience or comfort of a 
single judge, or of two judges, or the fact of a judge or two being gouty, 
is not to be put in the scale against the adoption of a good and sound prin- 
ciple. I shall, therefore, as I have said, vote in favor of it. 

Mr. Woodward, of Luzerne, said he regretted to perceive that an 
opinion had gone abroad among the members of the convention, that the 
amendment he had proposed would dispense with the services of the 
associate judges. This, said Mr. W.,is certainly not my intention and 
I think I shall be able to demonstrate in a few words that this is not the 
tendency of the amendment itssif. 

The second section of the fifth article of the constitution, as it hat 
been amended by this body, declares ** that the associate judges of ths 
courts of common pleas shall hold their offices for the term of five years, 
if they shall so long behave themselves well." 

H^re is one constitutional guaranty for the existence of associate 
judges. 

The fifth section of the same article provides *' that the judges of the 



PENNSYLVANIA CONVENTION, 1838. 75 

court of common pleas, in each county, shall, by virtue of their offices, 
be justices of oyer and terminer and general jail delivery, for the trial of 
capital and other offenders therein ; any two of said judges, the president 
being one, shall be a quorum." 

The seventh section of the same article provides •* that the judges of 
the eouit of common pleas of each county, any two of whom shall be a 
quomm, shall compose the court of quarter sessions of the peace, and 
orphans* court thereof." 

Here, then, you have the second section of this article providing for 
the appointment of the associate judges ; you have the fifth section pro- 
viding for the establishment of the court of oyer and terminer by two 
judges of each county ; and you have the seventh section providing for 
the establishment of the court of quarter sessions of the peace, and 
orphans' court. What more can we desire ? Have we not here abundant 
guaranty that the associate judges are not to be dispensed with by the 
operation of an amendment which does not name them, which does not 
relate to them, and which is not designed in any way to effect them. 

I have been desired to modify the amendment so as to require that 
these courts shall be held by the president judges, with the assistance of 
the associate judges. I think this cannot be done without rendering the 
provision obscure. I do not understand how the objection can be at all 
entertained, that the effect of the amendment will be to dispense with the 
associate judges. I can not see any thing by which such an inference can 
be sustained. If other reasons sufficient to defeat it can be given, let the 
amendment be voted down, but I hope that it will not be negatived under 
the mistaken idea that it will dispense with the associate judges. They 
have a sufficient guaranty in the constitution, as I have shewn, to pre- 
vent any effect of that kind. For my own part, I can see no force in the 
objection. 

Mr. Bell, said he had uo answer to make to the objections which had 

been urged against the amendment. It was a mere recommendation to 

the legislature to do a particular tiling. It was engrafting in the hinda- 

mental law an authority for the legislature to do nothing moie or less than 

what they have now the power to do. When the gentleman from Luzerne 

offered this amendment, before, he had doubts of the legislative power, 

whence he derived that duubt, he (Mr. B.) did not learn. He (Mr. B.) 

contended that there was no foundation for a doubt of the power of the 

legislature to authorise president judges to go out of their districts. 

Another objection against this amendment, was grounded on the course 

and powers of the general government. Gentlemen seemed to forget the 

distinction which exists between the constitution of the state, and the 

constitution of the United States. Congress exercising delegated powers, 

could exercise none but what are expressly given, or not reserved. But 

the legislature can exercise all powers not expressly reserved from them. 

This IS the distinction between congress and the legislature. Where then, 

in the constitution of 1790, were the legislature restained from carrying 

oat this, or any other scheme for doing justice. The gentleman from 

Northampton, (Mr. Porter) entertained the opinion that the legislature of 

Pennsylvaniay anless power was expressly given to them, luid not the 

powei to alter the judicial system, as established in 1790. Unless that 
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gentleman could point him to some authority whjch would susiain that 
opinion, he (Mi. B.) could only say that he must continue incredulous on 
that subject. One gentleman suggested one scheme, and another ano- 
ther. But he had yet to be convinced of the necessity of this amend- 
ment. If its necessity could be made apparent, and he was convinced 
that this provision would answer the purpose, he might he disposed to go 
for it. But he believed that the legislature had the power, and were more 
competent to settle the details, than this body, whose duty it was to con- 
struct the organic law. 

On motion of Mr. Gambls, 
The convention then adjourned. 



TUESDAY, January 30, 1838. 

Mr. BiDDLv, of Philadelphia, presented a memorial from citizens of the 
county of Philadelphia, praying that the right of trial by jury may be 
extended to every human being ; 

Which was laid on the table. 

Mr. Payne, of M'Kean, moved that the convention proceed to the 
second reading and consideration of the following resolution, offered yes- 
terday, viz: 

" Reiohedf That the convention will, on Wednesday next, resolve itself into a com- 
mittee of the whole, to tnke into consideration alterations and amendments to the fourth 
section of tlie first article of the constitution, and that that section shall be the order of the 
day for Wednesday next.*' 

The motion was decided in the negative. 

Mr. HopKiNSON, of Philadelphia, from the committee to whom were 
referred the amendments to the constitution on second reading, made the 
foUowing report, viz : 

*^ That the amendments made to the first article, as passed on second 
reading, are correctly printed. There are, however, found in that article, 
as amended, certain ambiguities and incongruities which may lead to doubts 
and difficulties in construction. There are also certain alterations in phra- 
seology which the committee believe would improve the reading of the 
article, but from the terms of the resolution under which tliey were 
appointed, the committee have not, in their judgment, the power to make 
•hanges." 

The report being under consideration, 

Mr. HoFKiNsoii stated that the committee had had three meetings, and 
that difficulties bad arisen which rendered it impossible to proceed in the 
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discliarge of their trast, without the action of the convention. There were 
soine ambiguities and incongruities which seem to require correction. In 
^e fourth section it is said that '* each countj shall have at least one rep- 
resentative/* and afterwards it is declared that no county hereafter erectetl 
shall be entitled to a separate representation unless it shall contain a certain 
number of taxable inhabitants. 

The members of the committee differed in their construction of this 
daas. There was also an ambigruity about the time when this provis- 
ion shall take effect. The committee after several conferences had failed 
to come to any satisfactory result; and it was necessary to have the 
action of Uie.conveiition— whether by the appointment of another commit- 
tee or not — was for the convention to determine. 

Mr. Read, of Susquehanna, moved to lay the report on the table. He 
did not intend to call it up again, but that there should be an end of it; 
because he was satisfied, from what had taken place in the committee, 
that nothing of a beneficial character could be effected by that committee. 
If the committee were clothed with greater powers, the effect would be to 
bring about a reconsideration of the whole matter, to go over the whole 
ground again, and throw us back to where we were on the second of May. 
A report of a committee of corsertives on the subject of reference could 
never effect any good, as the effect would be to make us travel over the 
whole ground again ; he made the motion to lay the report on the table, 
with a view to put an end to the matter. 

Mr. M'Shkrry, of Adams, made an inquiry of the committee as to the 
order in which the report of the first article should be made. It was his 
understanding that they were to report the amendments to each section. 
The yeas and nays on each, were ordered to be entered on the journal. 
He perceived that, as the committee had reported, there was a section 
called the fourteenth section, which was a new section. If the amend* 
roents should be taken up and examined, it would be seen there was no 
fourteenth section. He would inquire why this was not added as a new 
section. 

Mr. Dickey, of Beaver, did not care if the report was laid on the table 
or not ; but it was desirable, when the amendments were submitted to the 
people, that they should understand them, if the committee do not. There 
was no difficulty on the part of the convention in understanding the pow- 
ers* with which they were clothed, nor was there in the committee, not of 
conservatives but of reformers, any difficulty in getting along. If he was 
at liberty to speak of what occurred while in committee he would do so. 
It was underst od that the committee should recommend some action on 
the errors of phraseology, and they did proceed to the correction of some 
oftheni. 

The Chair said it was not in order, to speak of what took place in the 
committee. 

Mr. Dickey hoped no gentleman would object to the statement he was 
about to make, or else his mouth would be closed. The chairman who 
reported the proceedings, had said there was a difficulty. Am I not (said 
Mr. D.) in onler to explain what this difficulty is. ivlr. D. then went on 
to state tliat the fourth section of the first article* after a full and ample 
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discussion at Harrisburg had remained unaltered A new section had been 
introduced, called the fifth section. This manuscript section had been 
adopted without much consideration, and was entirely in contradiction to 
the old constitution. To present this section as it stands would not be 
creditable to the wisdom of the convention. He hoped .there would be 
some action of the convention to alter the fourth or the fifth section, so that 
there may be no discrepancy between the diflferent sections. 

The alterations sugg^ested to the article must be made, if we wish to 
make it conform to the petitions before us. The committee did not think 
it wrong to render the article so as that it might be acceptable to the peo- 
ple. This is the manner in which we are proceeding. The committee 
thought proper to make a report, and the gentleman from Susquehanna 
has moved to lay it on the table — and for what purpose ? That these 
sections may go forth to the people in an incongruous form ? He hoped 
not. Was it improper in the committee to make any alteration ? He 
thought they were fully competent on their own responsibility, to make 
such change as would remove incongruity. He cared not whether the 
committee were discharged, or the report laid on the table. He would 
make a motion that the convention resolve itself into a committee of the 
whole on the report. 

Mr. HoPKiNSON did not care if the convention went into committee of 
the whole or not, so that he was discharged from further service upon it. 
The gentleman from Susquehanna would not say that the difficulty in the 
committee originated with the conservatives. There had been no divis- 
ion in the committee as to party. There is now an incongruity in the 
article whirh must be amended. 

Mr. Read said, he did not intend to make this a party question, nor was 
it his design to cast censure on any one. But it was natural to suppose, in 
a committee, a majority of whom are opposed to any change, there would 
be action contrary to the views of the friends of reform. In his remarks 
he had alluded as much to the minority as to the majority, and had 
intended no oflfence to any. The gentleman from Beaver had misunder- 
stood him, if he thought that he (Mr. R.) wished to submit the fourth 
section of the first article to the people as it is. There was what he must 
call a contradiction between the fourth and fifth sections which mast be 
altered. This contradiction resulted from the fact, tiiat we had left the 
fourth section untouched, and given to the fifth section a new date — from 
1790 to 1838 — thus producing a result which the committee never inten- 
ded. This whole clause of 1790 would take date from 1838. He objected 
to submitting this matter to any committee ; because, if it should be so 
committed, and reported on, there would be more difficulty and debate in 
getting it right, than if we proceed at once in convention; or we may, when 
this article shall come up on its third reading, go into committee, and thus 
get rid of the difficulty. He was anxious that the article should be presented 
in a proper form without ambiguity or discrepancy, but a committee con- 
stituted as this committee was, could not get lid of the difficulty. It was 
necessary that an alteration should be made. He had no wish that the 
article should be submitted to the people in its present form. 

Mr. Forward, of Allegheny, said that a new idea had been thrown 
out by the gentleman from Susquehanna, (Mr. Read) and that was, that 
the unaltered parts of the constitution would depend upon their ratification 
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by the people. lo other words that the people are to reject the old and 
new constitutions. 

He (Mr. F.) would be glad to know if the people were to reject the 
amendments, thej would not by that act of rejection leave tlie old consti- 
tution untouched ? The amendments are to be submitted to the people 
for their adoption, and those parts of the constitution which are unamend- 
ed, are to stand of course. He had not heard it expressed, except by the 
gentleman, that those amendments which might be ratified, would be a 
part of the constitution. The matter was too plain to admit of debate* 
By the 5th section of the first article of the constitution of 1790, it was 
provided that thereafter no county erected should be entitled to a separate 
representation, until a sufiicient number of taxable inhabitants should be 
contained within it, to entitle them to one representative, agreeably to the 
ratio which shall then be established. Now, the manuscript amendmentf 
and which he voted for in a hurry, and without sufficiently understanding 
it — for it was not explained — would give to every county, not having more 
than one-half a ratio, a representative. Such was the construction of that 
amendment. He would venture to say that the majority of the convention 
never thought of such a construction, and never intended the amendment 
to have that efifect. He was sure that he did not, nor did he think that 
others did. That construction could not have been given the amendment 
by the mover of it. It was in direct hostility to the old constitnlion. The 
repugnance between the old and new section was most evident. 

What, he asked, was to be done with it? He would say that the con* 
vention ought lo take some action in reference to it, in order to save itself 
from ridicule and disgrace. The adoption of that step was highly neces- 
sary and important It remained for the convention to say whether they 
would strike out that part of the section which conflicts with the old con- 
stitution. He would put it to every member of the convention, to sayi 
whether it would become the dignity and bearing of this body to permit 
any amendment to go forth to the people in bad English, or in any other 
respect, exceptionable. An amendment was sent to the table, and no 
opportunity being given to examine it, it was to go out to the people ! 
That, however, would never do. Certainly a part of the section could 
hardly be said to be good English. 

Mr. Read explained that the clause to which the delegate from Alle- 
gheny had reference, was not the fifth but the fourth section. 

Mr. Forward, then read the fourth section of the first article of the 
constitution of 1790 : 

**S£CT. 4. Within three years after the first meeting of the general 
assembly, and within every subsequent term of seven years, an enumer- 
ation of the taxable inhabitants shall be made in such manner as shall be 
directed bv law. The number of representatives shall at the several peri- 
ods of making such enumeration, be fixed by the legislature, and appor* 
tioned among the city of Philadelphia and the several counties, according 
to the number of taxable inhabitants in each: and shall never be less than 
sixty nor greater than one hundred. Each county shall have at least one 
. representative, but no county hereafter erected shall be entitled to a sep- 
arate representation until a sufficient number of taxable inhabitants shall be 
contained within it, to entitle them to one representative, agreeably to the 
ratio which shall then be established.^j 
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This (eontinued Mr. F.) was the section in the constitation of 1790» 
and refers to all the counties erected since that period. Now, the fifUi 
section contains provisions in direct conflict with the language of the seo* 
tion which he had just read to the convention. One must be changed. 
He was not anxious to be a member of the committee— -but he felt quite 
convinced of the necessity of referring the amendments to some committee, 
to prune them of their incongruities, and to put them into a eorrect and 
grammatical form. 

He would much like to know by what authority the gentleman from 
Susquehanna said that the majority of the convention are opposed to all 
reform. He (Mr. F.) would deny that ihey were opposed to reform. 

Mr. Read said : The conservatives. 

Mr. Forward : What ! did the gentleman stand up to say it was not 
right to submit the amendments to a committee, the majority, of which 
might be composed of conservatives, and he a member too. Was it pro- 
per, he would ask, that the gentleman should denounee the committee? 
Did the gentleman mean to say that a member was not in favor of reform, 
because he did not go with him through all the doctrines he s^dvanced in 
his bank speech ? [Here Mr. Read signified his dissent.] The members 
or that committee were as much in favor of reform as the gentleman him- 
self. They came here for the purpose of cairying out the intentions of 
the people in favor of reform. He (Mr. F.) wished to know if the com- 
mittee had been faithless to the trust reposed in them. If so, let the gen- 
tleman point out in what. 

Mr. Read explained, that when up befoie, he had said that he meant 
no censure, nor to charge faithlessness upon the committiee. Nothing was 
further from his mind — he had never dreamed of such a thing. He had 
only said that the majority of the committee had different notions of reform 
than had been exhibited in the convention. 

Mr. Forward replied, that he would take the gentleman's explanation; 
but he would like to know what the gentleman meant when he said that a 
majority of the committee would be a minority of the convention, and that 
nothing could be expected of them. Did he mean to say that the commit- 
tee were not likely to report any thing to meet the views of the majority ? 
He (Mr. F.) was not complaining of any rudeness on the part of the gen- 
tleman himself, but he did complain that what the gentleman had said did 
convey an insinuation, at least, that such would be the result. He (Mr. 
F.) would say, in conclusion, that although he himself was a meinber of 
the committee, he was not willing that it should be disbanded. He desired 
that it should continue to exercise the powers imparted to it by the con- 
vention. 

Mr. Woodward, of Luzerne, said it had been his opinion from the 
beginning that a committee should be appointed, possessing the power to 
revise the amendments so far as to alter words, phrases, punctuation, &c., 
without impairing or affecting the sense and meaning of the author of it. 

In so large a body as this was, consisting of one hundred and thiity- 
three members, and amidst occasional haste and confusion as existed here^ 
perfect grammar, or perfect sense, never could be anticipated, and it was 
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for this reason that he had been in favor of a committee to whom should 
be confided the duty ol putting the amendments in a correct I'orm, believ* 
ing it lo be essentially necessary. 

The gentleman from Beaver, (Mr. Dickey) was, at the time, opposed to 
giving the committee power lo change a wtird. And he believed that it 
was through him the committee weie deprived of that power, which they 
ought to have had. 

Mr. W. concluded with moving the adoption of the following resolu- 
tion: 

Beaoloed, That the report be recommitted to the committee, with instroctions to that 
ecHiuiiittee to suggest existing incongruities, and to recommend such verlyal alterations in 
tile amendments as will more clearly express the object of said amendments, without 
changing their meaning. 

Mr. (chambers, of Franklin, said that as one of the committee from 
whom the report iiad emanated, he was indifieient whether it was laid on 
the table, or not. He was not desirous of acting further under that power 
than it. had been already exercised. Yet he concurred with thegenileman 
from Jjuzerne, that il was indispensable that a committee shouM be raised 
for the purpose of correcthig incongruities, making the language ae perfect 
as possible, ^c, of the amendments which had bt^cn already adopted. 
This must he done by a committee — not to consist of nine— but of three or 
five, who would give their umiivided attention to this important and respon- 
sible duty. This body, from its uutubeis, could not give its unquahtied 
attention w it. The re.<ponsibiliiy was: too much divided. Wha* 
every body's business was the business of no one. Let the duty be 
formed by a conuruiee. The attention of a committee had been given 
only to tiie first article of tl)e constitution, and yet tiie committee were 
unanimous in saying there were ambiguities and incongruities in it. It 
was also the opinion of that comn.ittee, without regard to their conserfa* 
tive or leftirm principles, that there was defective language in it requiring 
correction. 

The delegate from Susquehanna, (Mr. Read) seemed to consider, that 
the majority, whom he culled the conservatives, ought not to be trueted 
with the work (»f revision. He (Mr. C.) had been ranked here as a con* 
servative ; ami it was true, that to a certain extent, he was a conservative. 
Hene«ertheless>, had advocated and voted for relorm amendments. He 
was desirous that the amendments should go to the people in proper form, 
and in a manner that would be creditable to the state. \Vhose auiond* 
ments he asked, \\ ere these that were to be submitted to the people ? They 
were the amendments of the convention of the commonwealth Of Penn- 
sylvania So tnat the character of the convention and of the state was 
concerned ; and it would not do to say, in aftei times, that these amend* 
mems did not emanate from us. He would not attempt to shelter him* 
self undttr an excuse of that sort. £ven those amendments which he had 
not advocated and wholly disapproved of, he much desired should go out 
in a proper and unexceptionable form. Whether this cohimittee was dia» 
charged or not, was immaterial — bnt that a committee must be raised for 
the purposes he had indicated, before the convention closed its labors^ 
was certain. 

VOL« zi. V 
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If sjuoh a committee was appointed, he would beg to decline serfinf 
ou it, beqause the duties would be both arduous and responsible. The 
gentleman from iSusquehanna, (IVIr. Read) appeared to think that there 
were difficulties to be intioduced from the manner in which the amended 
constitution is to be submitted to the people. He (Mr. C.) was entirelj 
of the opinion of his friend from Allegheny, (iMr. Forward) that the con- 
vention would not submit the engrossed constitution to the people, but the 
amendments only. It was ture that they are directed to be engrossed and 
filed in the office of the secretary of state, as amended. He (Mr. C.) 
repeated that the amendments are to be submitted. The decision to be 
made is — for or against the amendments. And, however <;onvinced the 
gentleman from Susquehanna may be, that it was the constitution of 17M 
that was to go to the people, and take effect from 1838, he was entirely 
under a misapprehension. Why, had not the convention said, by their 
rales, that those sections of the constitution which are unamended, are not 
to be voted upon t And, does not the constitution remain as the unamend* 
ed constitution of the state until amended by this convention, and approved 
by the people? How was the construction of the constitution effected* if 
we refuse to change it, and the people are only to pass on such amend- 
ments as we send them? Why, the constitution of 1790, would be 
unchanged — the constitution of our fathers would be our constitution* and 
the constitution of uur sons. 

But all this was foreign to the question now before the convention ; it 
was only a reference to matters in relation to which the convention were 
divided. He would be satisfied whatever might be the disposition of this 
body ; although, as he had already said, he would prefer that another 
and a small committee should be raised with powers to suggest amend- 
ments m phraseology. 

Mr. Flemino thought it would be better to postpone the consideratien 
of the resolution for the present. He then moved a postponement of it. 

The President here announced that the time for considering reports, 
resolutions, &c., &c., had expired. 

Mr. Denny, of Allegheny, hoped that the resolution would not be post- 
poned, and that the rules would be suspended limiting one hour to the 
consideration of resolutions, &c. 

The question was then taken on suspending the rule, and the motion 
was agreed to — ayes 58, noes 28. 

Mr. Bell, of Chester, moved to amend the resolution offered by Mr. 
WoopwAUD, by adding to the end threof, the following : 

*• And that the committee report specially to the convention, any con- 
tradiction which they may discover between the amendments proposed 
lo the existing constitution." 

Mr. Earlr, of Philadelphia county, entirely agreed with tlie three 
jp'entlernen who had just spoken, as to the propriety and necessity of 
venting a committee with power to effect the purposes proposed. He 
only regretted that the committee had not reported sooner. He was not 
present when the committee was appointed; but when he discovered that 
one had been appointed, he siw that the resuiution did not rest in them 
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that kind of power which he thought they ought to have. On the 9th of 
January, he offered a resolution in the foUowiug words, and the three 
gentlemen voted against it on second reading : 

Reaohedf That the committee appointed on the second instmt be instructed to inqaife 
•nd leport, whether any, and il' any, which of the amendments now adopted, or which 
may hereafter be adopted, by this convention, are, or may be in anywise ambiguous ia 
their ]angaage» or calculated to convey a meaning different from that which the said 
committee or any portion of it mjy suppose to have been intendeil by the convention; 
and also that the said committee be instructed to report what changes or additiont of 
phraseology, if any, they believe to be expedient for the purpo^ of clearly ex pressing 
the intent of the convention in the premises. . 

The convention having refused to consider it, on the J 1th, he oltbred 
another resolution ; which is as follows : 

Re8*ived, That the committee appointed on the second instant be instructed to 
inquire whether any of the amendments now adopted, or which miy hereafter be adopted 
by this convention, are aoy wise ambiguous in their language, or liable in the opinion 
of said committee or any portion of it, to receive constructions difierent from what iht 
said committee er any portion of it may believe to have been intended by this confen* 
tion ; and that the said committee be instructed to report what changes or additions of 
phraseology, if any, aie necessary in its opinion, to obviate all danger of misconstruction 
of the pm» meaning of the said amendments. 

Here are the names of those gentlemen recorded against the considera- 
tion of it. The object to be effected by the resolution of the delegate 
from Luzerne, (Mr, Woodward) was the same as his. He considered it 
indispensably necessary that a committee should be vested with this 
power of putting the amendments in the most accurate form, before being 
sent forth to the people, for it is well known to gentlemen, that there are 
a great many of them in a very imperfect and incorrect shape ; which, in 
some instances, was attributable to the operation of the previous questiont 
it having been moved unexpectedly, and thus prevented the mover of the 
amendment from putting it in a proper and correct form. He was glad 
that a committee had been appointed to do what he had proposed should 
be done by his resolution. If the committee or any portion of it should 
find that the meaning of any of the amendments, was doubtful or ambigu- 
ous, then it would be their duty to report the fact to the convention, so that 
all obscurity might be removed. It was of the greatest importance that 
every defect or error of that character should be removed, as it might form 
the ground-work upon which the people might reject all the amendments. 

He wished to refer to one amandment that had been adopted, in relation 
to the number of senators that each county will be entitled to se.id to the 
legislature. It was the opinion of many gentlemen learned in the law 
that it would allow the legislature to unite the city and county of Philadel- 
phia in one senatorial district. Now, as this was not intended, and if such 
a meaning or inference could be drawn from the section, then the com- 
mittee ought to report the section, in order that it night undergo amend- 
ments! so as to make it conform to the meaning intended to be given it. 
He would vote for the lesolution of the gentlemen from Lucerne and 
Chester, although he confessed that he would certainly have preferred 
th-tit it should have been in such a form that if the committee or any por- 
tion of it, thought any of the amendments ambiguous, or liable to more 
than one construction, they should report what changes of phraseology 
would prevent that ambiguity or miftconstruction, because if the minority 
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of the committee might construe it differently from what was inteBded» 8(> 
tlso might the people. 

J||r. Woodward accepted the amendment of the gentleman from Ches* 
ter, (if r. Bell) as a modification. 

Mr. Forward, of Allegheny, said that if a memher of the committee 
believed that any amendment was liable to a different construction than 
what was intended to be given it, the committee was in duty bound to 
make a special report to this body. 

Mr. KfiiH, of Berks, said, when this committee was first appointed*, 
my fears were that it was entirely too large for any efficient purpose. 
The ominous number nine, by *' the deep nine,*' was entirely too bulky iit 
its inc^'piion to correct our phraseology. No two of the committee speak 
the English language alike. Magna Charta, schedule, and such words 
would beat once the explosion of a mine among them, while the bill of 
rights might become the cause of private injury in the discussion. It is 
true, sir, there appears to be no criterion of propriety in the language we 
use at present, for Webster has superseded Johnson, and set at defiance 
old and well established principles. Since the former lexicographer 
imposed his volumes upon us, chaos has come again, and the black leiterit 
seem just as popular as any other of the innovations of the day. 

His rule, if that be a rule, which acknowledges no fixidity of purpose* 
is to allow every one the use of any words that may be convenient^ 
whether they were ever uttered before or not. This committee have 
already reported, ** that they cannot agree.'* 

Mr. K. then read the following : 

"The committee to whom was referred the amendments to the constitu- 
tion on second reading, to report, prepare and engross them for a third 
reading, report, 

*' That the amendments made to the first article, as passed on second 
reading, are correctly printed. Therf are, however, found in that article, 
as amended, certain ambiguities and incongruities, which may lead to 
doubts and difficulties in construction. There are also certnin alterations 
in phraseology, which the committee believe would improve the reading of 
the article ; but from the terms of the resolution under which they were 
appointed, the committee have not, in their judgment, the power to make 
ehanges.*' 

When I look at the names of the committee and learn that they owe 
their appointment to the accident of their having been the chaiimen of the 
standing committees of this house, and not to the design that they should 
accomplish any good purpose, I am mortified that so much goodness should 
be so badly put together. 

They are politically constituted, six conservatives to three reformers, 
and the remainder being so much in favor of the old constitution, it is 
probable that no new words will meet with respect from thai quarter, 
riiere is quackery too about them, for wheiher we take them according to 
the theory of Hippocrates vcmitua vofnitvm ntrat, or the Uomoepathic 
doctrine of nmUia iimilitvaf no good can possibly result from them. 
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In whatever aspect 1 view their report. I am always reminded of an old 
woman who falling asleep by the way side, wasunforlunately deprived by 
■some one of her neiher garments. When she awoke she doubted whether 
•he was herself or not, and was obliged to ask others as to her own iden- 
tity. The identity of this committee with themselves may well be doubted 
if their spiritless report is any indie ition whatever of their ability. 

Jjet us do them a favor and aid in their being discharged, 80 ts to 
^tablish another committee composed of three instead of nine. 

Mr. Dbnnt said that he was much pleased with the remarks o# the 
l^entleman from Berks, (Mr. Keim.) If that gentleman was to takesouit 
«ast off clothes, perhaps they would be found to fit him equally as well at 
any other. Now, he (Mr. D.) had that morning felt disposed to ask 
leave to be discharged from the committee, but he thought that if he did« 
it might be regarded by some as shrinking fiom the discharge of a duty 
which the convention had imposed upon himself and others. He cama 
here to fulfil his duties, as a member of this body, and he did not feel 
himself released from them unless circumstances should render it neces- 
aary for him to withdraw. He was unable to perceive that the committee 
was constituted in the manner stated by the gentleman from Berks. Bat» 
whether it was composed of reformers or conservatives, was a matter of 
little consequence to the convention, provided the members perforaned 
Iheir duties. And, he (Mr. D.) would undertake to say that the com- 
fDtttee had no other desire. When he went into the committee room, it 
was with a determination to discharge his duties unbiased by any political 
Reeling. No other feeling occupied his breast. 

Now, if the members of the committee were to be classified as conser- 
vatives and reformers, he apprehended it would be found that there were 
more reformers than the delegate from Berks had intimated there w<ere« 
But, whether they were radical reformers, was another matter. He thought 
that if the gentleman would look at the new committee he would discover 
that there was a majority of honest reformers. [Here Mr. Keim expressed 
his dissent.3 The gentleman might shake his head, neverthelesa, hOy 
(Mr. Denny) would say ** reformers." But independent of that cogno- 
men, they were honest men, desirous of carrying out the wi'shes of the 
convention. The report of the committee showed exactly liow they were 
aituated, for want of the power they ought to have had bestowed upon 
them. He recollected when the gendeman opposite him (Mr. Earle) pro- 
posed, by his resolution to give the power now required by the resolution 
of the gentleman from Luzerne. 

That resolution was voted down, because it was believed by many that 
the committee should not possess the potver. When we looked at the reso- 
lution, we found it a simple and naked resolution directing the committee 
lo prepare and report the amendments. No power was given, and I sap- 
|>ose that the only authority the committee had, was to look to the dottioga 
pf the ii's and the crossings of the tt's. We did not, however, ask to ba 
discharged, because we thought that there were duties to be performed 
which must be performed by some committee or other, and that it woold 
be impossible for the convention to get along with its business in the ab- 
|Bence of such a committee. If the committee heretofore appointed, is be- 
tteved not to be adequate to the discharge of the duties imposed upon 
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them, ihere are a number of wise men in the convention, and a better se- 
lection may be made. For my own part, I will resign my place with all 
cheerfulness to any other gentleman. I have no anxiety to remain where 
I nm, I feel, however, the responsibility of my situation. I feel that if 
we ere to submit to this convention, the amendments corrected as to their 
phraseology, we will, in some degree, be responsible for it. I do not concur 
in the opinion which has been expressed in the course of this debate, that 
it will be impossible fur a committee to make such alterations or sugges- 
tions at will comport with the views of the majority of the convention. I 
believe, and the committee believe, that it is their duty to carry out the 
views of the majority in any suggestions which they may make touching 
the alterations of the phrast ology ; but the committee have not gone beyond 
the narrow bounds within which they believed themselves to be confined 
by the resolution which appointed them. They have stated to the con- 
vention the difficulty under which they labor ; and the same difficulty, I 
believe, will attend any similar committee which may be raised. What- 
ever propositions may be made by this or any other committee, will come 
before the convention for approbation or rejection. 

I should regret extremely to see any of the amendments go forth in a 
disreputable manner, after the long time we have been engaged upon 
them. I trust that no such mortifying circumstance will attend the final 
close of the labors of this body. 1 trust that every thing we have done, 
or may yet do, will be sent forth to the people in a shape so intelligible 
and perfect, as to leave no room for doubts or misconstructions, '^o ac- 
complish this object, 1 believe that it is absolutely necessary that that com- 
mittee should be clothed with the power contemplated in the propositioo 
of the gentleman from Luzerne, (Mr. Woodward.) 

Mr. M'DowELL, of Bucks, said that he could not understand what thie 
committee, consisting of eight or nine members, had to do with the con- 
vention, or the reform principles of the convention. I confess, said Mr. 
M*D., that I am at a loss to know why there should be any difficulty 
among the members of the committee, because some are conservative and 
some are radical. What, let me ask, have they to do with any principle, 
or with any matter of substance, which may have been adopted by this 
convention ? They have, or ought to have nothing to do with it ; and I 
eionot therefore see why there should be any difficulty. They have no 
power, or at least they ought to have no power to interfere with any 
single principle, of any one amendment, which this convention has agreed 
to establish. Why then is it that conservative and radical principles are 
thus called into action ? For what purpose ? To what end ? For my 
own part, I am entirely at a loss to conjecture. 

But, Mr. President, I do not believe that this is the great evil or the 
difficulty which lies in the way. I believe there is another, and I will 
take leave, with entire respect to the committee and to the convention to 
suggest what, in my judgment, it is. 

I believe, then, that the evil consists in the number of delegates of which 
the committee is composed. 1 believe that if this committee were, dii^ 
eharged, and if out of the same gentlemen who now compose it — for I 
am sure that none more competent could be found here — a committee of 
three were to be selected, I say, I believe that such a committee wouU 
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Ctehirge their duty to the convention and to themselves, muoh better and 
oittch more expeditiously, than the committee of nine members which we 
BOW have. I suppose it probable that, at one meeting of this committee 
of nine, there may be three members present, and that, at another meeting, 
there may be three othi*r members present, who were not present at the 
preceding meeting ; and that thus they come in one or two at a time, 
celdom, if ever, meeting all together, and consequently never acting in 
concert. Does any gentleman imagine that it is necessary to have a commit- 
tee of nine gentlemen to point out grammaticcil ermrs or incongruities ? 
I cannot believe it, nor can I believe that the difficulty lies between the 
two parties in this convention. I suggest this matter respectfully to the 
■lembcrs of the committee. I do not know what the opinion of the gen- 
tlemen composing it may be, whether they think' that their number is too 
creator not. Hut it strikes me that it is, and 1 cannot help thinking, as I 
Eave said, that a committee of three will get through the business more 
••zpeditiously, and more to the satisfaction of the convention. 

Mr. Sturdevant, of Luzerne, said that he did not rise for the purpose 
of making any remarks on the question before the convention. 1 do not 
myself entertain a doubt that the proposition of my colleague, (iVfr. Wood- 
ward) as modified under the suggestion of the gentleman from Chester, 
(Mr. Bell) 'vill, if adopted, prove entirely satisfactory* that all the diffi- 
cultiea now complained of will be obviated by it, and that the committee 
will be able to progress with their labors expeditiously and harmoniously. 

Governed by these feelings, I have risen foi the purpose of putting an 
tnd to this debate, so that we may be enabled to go on with the matteis 
before us, and to close our labors prior to the year eighteen hundred and 
forty -five, which has been fixed upon by many good citizens of this 
commonwealth, as the time ai which it is probable our final adjournment 
may take place. 1 therefore demand the question on the pending amend- 
ment. 

Which motion was not seconded by the requisite number of deleg;tleg. 

And the question then recurring on the adoption of the amendment of 
Mr. Woodward, as modified : — 

Mr. Chambers, of Franklin, rose and said, that when he took occa- 
•ion to address the convention upon the subject of the action of this com- 
mittee, and of the further power which it wa« proposed to give to it, he 
had stated that so far as his own feelings were concerned, he was indif- 
ferent whether the report might be ordered to lie on the table, or whether 
it might be acted upon otherwise. I stated, said Mr. C, that I should 
prefer that another committee should be appointed in our place, and which 
should consist of a smaller number of members. I concur entirely in the 
views expressed by the gentleman from Bucks, (Mr. M'Dowell) that a 
•mall coin^nittee would perform the duties which might be imposed upon 
them, much more expeditiously, and much more to the satisfaction of the 
convention, than a large committee, such as that now in existence. Allu- 
sion has beci made to \h3 great difficulty of getting a large committee to- 
gether. Up to this time, the members of the committee have been very 
Attentive, tnd we have had, at three meetings, as many as seven out of 
nine present* However, it is a committee which, if all is committed to it 
Ihmt is proposed in the amendment, will be iinder the necessity of sitting 
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daily, and there will, undoubtedly, be much difficulty in die proceedings of 
ft committee so numerous.. Although I entertain these sentiments, I stHI 
hold to tlie opinion I have before expressed ; and, notwithstanding the re* 
flections which have been made by the gentleman from Hetks, (Mr« 
Keim) I shall not sulSer any feeling of resentment to influence my mind»^ 
or to lead me to change that opinion. 

I, therefore, with the approbation of the other members of the cotn- 
mittee, submit the following motion : 

To amend the resolution, as modified, by striking therefrom* nder the 
word *»that,'* the words "the report be recommitted to the committee/* 
and inserting in lieu thereof the following, viz : *' said committee be dis- 
charged, and that said report be referred to a select committee of three.** 

Mr Dickey, of Beaver, said that when he was before in possession of the 
floor, he had expressed his indiflerence whether the report of the com- 
mittee was laid on the table, or whether it should be referred back again^ 
or Whether the committee should be discharged. 

But, said Mr. D., from what has subsequently passed in the course of 
debate, and from the reflections which have bc*en cast upon the committee 
in various parts of the house, 1 believe it to be my duty to state here 
what has been the course of action on the part of that committee. 

When I was up before, I stated that the committee met, and that, at 
their lirst and second meetings, there was not a doubt entertained at (o 
the power given to it by the convention. 

The Chair here interrupted Mr. Dickey, nnd stated that these remarks 
were out of order. It was not in order to detail to the convention the 
proceedings which had taken place in comniiiiee. 

Mr. Dickey. Why, sir, my remarks might cut somewhere ; — that is 
true. I was about to say that it was not 

' The Chair again interposed, and called tho gentleman from Beaver to 
order. The remarks the gentleman had indicated his intention to make, 
were entirely out of order* 

Mr. Dickey resumed. 

Sir, reflections have been cast upon this committee which they did not 
deserve, and which ought not to have been made ; and if I were at liberty, 
under the rules of this body, to state the transactions which actually took 
place in the committee, 1 should have no difliculty in demonstrating thai 
those reflections were, as I state them to be, entirely undeserved. 

But let us take a case, and this at least, I suppose, I am entitled to do. 
Let us suppose thai a committee was appointed in the senate of Pennsyl- 
vania, consisting of the nun ber of nine, to whom was referred a certain 
subject, that they miglit prepare it to be engrossed and report upon it. 
Suppose that the committee, when they met, found no diflilculty in ascer- 
taining the extent of their power; and that they should believe that, under 
the power thus bestowed upon them, it was fully competent for them to 
alter the phraseology, so lonsr as the alteration did not aflfect the meaning 
or the principle, and that it was competent for them to point out incongrui- 
iies in language, or ihcongniities existing between one section and anothor. 
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Suppose that the committee, in the exercise of their power, which thej 
did not doubt was conferred upon them, should proceed to their labors, 
^d ihat a member should rise and move that a certain section, which was 
incompatible wilh another section of the constitution, should be nega- 
tived. Would there be any thing improper in so doing ? Suppose thai 
pother member of the committee had, prior to that, made a motion thai 
Another portion of the section should be stricken out, in order to make 
the two sections consistent with each other. And suppose the membef 
dnding that his motion to strike out would make a new section ihal 
#ouid not suit him, 

*^ Should torn about, and wheel about, and jump Jim Ciow." 

Imagine to yourselves a case of this description. It would then be easy 
to suppose that difficulty might exist in the committee ; and that then, and 
not before, the committee would talk of their power of lecommendatioB 
|0 the convention. 

And then suppose that the committee finding themselves, not probabfj 
in the troubles of Werter, but in certain troubles affecting their own pecu- 
liar notions, should draw up a report something in the nature of thai 
which has been presented here. And here you have the case. 

Now, it will be recollected tliat the subject-matter of the fourth sectioa 
of the first article of the constitution of seventeen hundred and ninety, was 
considered at Harrisburg, in committee of the whole — that attempts were 
made by a number of delegates to make some amendments, and that the 
committee of the whole decided that the section should not be amended. 
And it was read a second time, and passed. 

The fifth section which we find here, and which was offered by the 
delegate from the county of Philadelphia, (Mr. Earle) whs adopted oil 
second reading as a manuscript amendment, and was passed upon by th* 
convention not upon bs much consideration as the subject deserved. I am 
warranted in making this assertion, because one of the memliers of the 
committee voted for the adoption of that amendment on second reading, 
and that member now sees that it is inconsistent with the fourth seetioik 
The delegate from Susquehanna, (Mr. Read) now admits that the incon- 
gruity is so ^reat between tlic fifth section, thus adopted, and the fourth 
section of the constitutiofi that it will be requisite to have the action of the 
convention upon ihem, in some manner, so as to make the two consistent^ 

Mr. Read begged leave to explan. 1 admit, said the gentleman, tli# 
incongruity between the different parts of tlie fourth section, but not the 
incongruity between the fourth and tlte fifth section ; that is to say, if th» 
fourth section were put in the form in which this convention intended Co 
put it. 

Mi. Dickbt resumed. 

The gendeman from Susquehanna admits that, as the fourth sectioa 
now stands, it requires alteration. He thinks that an alteration, of som* 
kind or other, ought to take place, in order to make the two sections eoo* 
eistent with each other, and I can tell the gentleman that the convention^ 
when in committee of the whole at Ilarrisborg, decided absolaleljr that 
there shoald be no alteration ; and I ean teli lum also, aa I hats btfim 
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stated, that tliis fifth section was adopted on second reading in conTontion, 
without thi^t full consideration which had been previously given to the 
fourth. I am aware that the gentleman from Susquehanna is of opinion 
that a diflferent construction would be given to tiie fourth section. He is 
under the impression that the terms, ** each county shall have at least one 
representative," would give to each county, under the constitution of 
1938-9, a repiesent'rUive. I do not place such a construction upon these 
words. 1 do not believe that any new construction would be given ; but 
if we send this section out to the people unamtnded, many counties in 
the state would be then unrepresented. 

The contradiction which exists between the fifth section thus adopted, 
and the fourth section of the constitution, is this: — The constitution of 
1790, declares that '* eacii county shall have at least one representative, 
but no county hereafter erected, shall be entitled to a separate represen- 
tation, until a sufficient number of taxable inhabitants shall be contained 
within it, to entitle them to one representative, agreeably to the ratio 
^hich shall then be established." Now, under the operation of the exists 
ing provision, it is well understood tiiat the counties which might be or- 
ganized after the adoption of the constitution of 1790, should not have a 
separate representation, imtil the taxable inhabitants should .have amounted 
to the lawful ratio, whatever that might be. 

Henee those counties not having the ratio, are not entitled to a separate 
representation. In this new section which was adopted on second read- 
ing, and as I say, without proper reflection, it is declared that ** not more 
than three counties shall be united to form a representative district. No 
two counties shall be so united, unless one of them shall contain less than 
one half of the average representative ratio of taxable population: And no 
thiee counties shall be so united, unless two of them combined, shall con- 
tain less than one-halfof the representative ratio aforesaid." 

I propose to illustrate this contradiction between the two sections by 
reference to a few facts, 

The qounty of Union has a population of about four thousand. Under 
the provision of the constitution of 1790, the ratio wad about three hun- 
dred. 

The county of .Vlifflin is short; it is short by more than one-half. 

The county of Juniata is short, but it has over one-half of the ratio. It 
may be the intention of the delegate from the county of Philadelphia, (Mr. 
EJarle) to give a representative upon a large fraction, that is to say, upon 
more than one half; as for instance, to give to the counties of Union, 
MifHin, and Juniata, each a representative upon a population less than the 
ratio — yet greater than one-half of the ratio, whatever that might be. It 
would be impossible for this state of things to be brought about under thia 
fifth section, inasmuch as it is inconsistent with the six.th section of the 
•onstitution of 1790, which has not been altered ; it would be impossiblttf 
aM matters now stand, to give to Mifflin, Union, and Juniata, a separate 
rctpresentation. 

And here it was that the difficulty originated. For my own part, I 
Ihooght there was nothing improper in any committee, appointed for x\m 
purpose of correcting the phraseology, stating these facts to the conredtioo, 
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ia order thmi the conventioo might again resoWe itself into committee of 
Ae whol9« for the purpose of amending one section or the other. 

There is a diflference of opinion as to the section in which the requisite 
emendmeot should take plaoe. The gentleman from Susquehanna, (Mr. 
Seed) thinks that it should take place in the fourth section. I do not con- 
0Dr with him. I think that the fifth section ought to be negatived ; and I 
think that it would not he in any sense improper, nor out of character, for 
the committee appointed to revise the amendments, or for any one of its 
members, to make a report recommending that the fifih section should be 
negatived, and that the convention should resolve itself into a committee 
of the whole for that purpose, 

1 lepeat the opinion which I have before expressed, that it is a matter 
of indifference to me whether the committee be discharged, or whether the 
report be referred back to them. I am inclined to the belief, however, 
that a committee consisting of a number so small as that indicated in the 
amendment of the gentleman from Franklin, (Mr. Chambers) would not be 
desirable. Suggestions will occur to one out of nine, which might not occur 
to one out of three. If it should be found that a committee of nine cannot 
with convenience act together, they might appoint a sub-committee. There 
10 always safely in a number of persons. 

Mr. Fleming, of Lycoming, said that he should be sorry to have the 
committee to whom these important matters had been referred, discharged 
before they had well entered on the performance of the duties assigned to 
them. If, (said Mr. F.) I correctly understand the purport of the resolu- 
tion under which the committee was raised, it wab appointed for the pur* 
pose of examining what we have done, of pointing out errois in phrase* 
iHogy and of making their report to the convention. 

From the evidence which we have this morning had of the ability of the 
gentlemen composing this committee, to point out errors in the work we 
have done, we ought to be amply satisfied that, so far at least, they have 
discharged their duty faithfully. They have found errors in almost every 
line, and every motion which we have made in committee of the whole» 
would appear to be wrong and full of errors, 'i'he whole mass of the con* 
ttitution thus far submitted to them, is reported to be a mass of incongru- 
ities and inconsistencies. It was fortius very puipose that the committee 
vas appointed ; and, finding that they are fully competent to point out 
errors, what better evidence can we have of their ability to discharge the 
daties assigned to them. They were set apart to perform a particular 
duty, they have given us evidence of the fidelity and ability with which 
they have entered upon that duty, in doing the very thing which they 
were appointed to do. And we, the members of this convention, finding 
that the committee have thus done their duty, are now asked to discharge 
them from the further consideration of matters referred to them. This is 
eertainly a very strange course to pursue. I cannot reconcile it to my 
idea of what is proper or consistent. 

I do not believe that any other nine gentlemen in this body can be 
selected so competent, so capable, and so amply qualified to detect arrore 
and incongruities as the very gentlemen who now constitute the committee. 
It appears to me that they are performing precisely the daties which thej 
were required to perform, and yet we are called upon to discharge them* 
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For what! Not becnose ihcy lia^e failed to discharge their dot^ 
Nothing of the kind. For my own part, I am not willing to gife a^ 
vote which goes to show, even by implication, that I have not the fu 
confidence in the committee. After they have had the matters referredj 
them under their consideration, and have actually exposed the em 
which existed in such amendments to the constitution as had been befi 
them, what fault can you find with them ? What have they omitted to 
or what have they done which did not come within the legitimate • 
of their duties? If the convention should think proper to clothe 
with greater power, I, for one, am willing. I am willing to give the c 
mittee power to make suck a report as they may see fit— subject of c 
to the revision and reconsideration of this body. We see that the 
mittee have acted with perfect unanimity ; at least 1 infer that such m^ 
be the case, because there has been no minority report made this morali 
containing a different state of facts from that presented by the vene 
gentleman, (Mr. Hopkinson.) So that, in every point of view, it apj 
that this committee are discharging there duty as faithfully as possible, 
I see no reason why they should be discharged. I shall, therefore, 
against the amendment of the gentleman from Franklin, (Mr. ChamI 
and in favor of the resolution of the gentleman from Luzerne, (Mr. W 
ward.) 

Mr. Browx, of Philadelphia county, said he felt no disposition to piti 
tract this debate, but that inasmuch as, on the motion of the genUenMl 
from Luzerne, (Mr. Sturdevant) the convention had resolved that the qaai 
tion should not at once be taken — and as it was undoubtedly a qaettki 
of great importance — he would in as few words as possible, express tl|i 
opinion he entertained upon it, 

I shall go, continued Mr. B., against the discharge of the committee. ! 
do not know who are the nine gentlemen composing that committee, no 
who is its chairman, but I look at the nature of the report they have mad 
to this body, and to the extent to which they have acted, in what thir 
believed to be the discharge of their duties. Viewing the matter in thi 
light, 1 think it is not judicious to give to this committee the power to throi 
into this convention a new constitution about the second day of Februaij 
the time of our final adjournment. They have, in fact recommende 
almost an entirely new constitution. So far as the first article is concerned 
they have recommended that whole sectionit be stricken out. Surel;y 
there is no great chance that we shall get through with our labors by the tim 
appointed, when we find new things thus thrown wholesale into the coi 
ventioii ! But, I say, let their report come ; let us have the worst at onec 
Experience has taught us that every attempt to bring before the coiivei 
tion any report calculated to satisfy the members of this body, or to brio 
its labors to a more speedy termination — I say, experience has shown m 
that every such attempt has proved a total failure. I believe that th 
cause of failure is radical somewhere in this body ; I am not at liberty 1 
say where it is, even if I know where it is, and if you cut this committe 
down to the number of three, as is proposed by the amendment of \h 
gentleman from Franklin, (Mr. Chambers) I do not believe that you wi 
gain any thing by it, or be any nearer to the object you have in \\ew ; fc 
B committee of three, will bring in a similar report to a committee of nine 
and a committee of two will bring in a similar report to a committee i 
three. 
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Iiet, then, this committee stand ; let us know the worst, and let us have 
as ; and the sooner it is done the better. I am anxious that we 
ltd iret through with our business as soon as possible, and I am not 
to do any thing which may have a tendency to prolong the period 
ir final adjournment to a still more distant date. We have, it is true, 
many months together; but I hope better things are in store for us» 
the genileman from Luzerne, (Mr. Sturdevant) indicates as the opin- 
•fmany good people of this commonwealth — that is to say, that we* 
~ not finally separate until the year 1845. 

)t ns, then, meet this matter ai once ; let us have the report of the com* 

*,and then let us dispose of the subject as a majority of the conven- 

I shall tliink proper. Tiiis is what we shall have to do at last, and we 

is well come to it first as last. I should have been glad if the gentle- 

fnim Beaver, (Mir. Dickey) had adhered to his original proposition to 

ito committee of the whole. The convention consists of one hundred 

Ithirty-three members, and surely, we are competent not only to decide 

(r tlie incongruities and inconsistencies which have been spoken of 

faetailly exist, and, if so, that is the best mode of rectifying them. Still, 

I*, I respetrt the opinion that, inasmuch as a committee has been 

noted, I hope they will give us their report. 

Mr. M'Cahen, of Philadelphia county, said, that nearly two hours had 
been spent in the discussion of this question, and he thought every 
must be prepiired to give his vote. He would, therefore, call for 
liniuediHte question. 

Which qiution was seconded by twenty-nine other delegates rising in 
places. 

iod the quespon being taken, 
lull the question be now put ? 
k was determined in the affirmative. 
Ind tlie question was then taken: 

Will the convention agree to the amendment ! 

Which was decided in the negative, — ayes 43, noes 47. 

I to the auaendment was rejected. 

i&od iiie questiou was then taken on the adoption of the resolution, as 
led, and was decided in the athrmative without a division. 

fe the resolution was adopted. 
il the report was recommitted to the committe with the instructions 
ited ill the said resolution. 
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Theconvention then again resumed the second reading of the report of 
eommiiiee to whom was referred the fifth article of the constitution, as 

sd bv the committee of the whole. 
The questioa recurring, 
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Will the conTention agree to the first division of the amendment to the 
«aid report, as follows, viz : •* Uniil otherwise directed by law, the coortp 
of common pleas shall continue as at present established. JNot more than 

■ counties shall at any time be included in one judicial district, organp 

ized for said courts ?" 

Mr. Merrill moved to fill the blank with the number '* four/' 

Mr. WooRWARD moved the number " five." 

Mr. Flkming moved the number *' six." 

And the question on the highest number—** six,** was taken and lost 

And the question on the next highest number — **five,** was taken and 
decided in the affirmative. 

And the blank was filled accordingly. 

And the question then again recurring, on agreeing to the first division 
of the amendment to the said report, 

Mr. Forward, of Allegheny, said that if he understood the clause now 
under consideration, the first part of it was a fit subject for the action of tha 
committee appointed on the schedule. It declares, (said Mr. F.) that the 
courts of common pleas shall continue as at present established, until oth- 
erwise directed by law. This, certainly, is matter proper for the sched^ 
ule. 

As to th-; number of counties to be contained in the district, I think itia 
. a matter which may be safely left to the action of the legislature. I do 
not, for my own part, see the necessity of imposing this restriction here* 
I suppose the legislature will not be inclined to enlarge the boundariei 
unnecessarily ; and it seems to me, therefore, that the restriction may ba 
well dispensed with. 

In regard to the second branch of the proposition of the gentleman from 
Luzerne — but which is not now immediately under consideration — I con- 
cur with my learned friend upon the right, that it is a matter which 
should be left in the hands of the legislature. We are conferring no power 
upon them, and we are imposing no restriction. 

And the question was then taken, and decided in the affirmative wtthovt 
a division. 

So the first branch of the amendment was agreed to. 
And the question then recurring, 

Will the convention agree to the second division of the said amend* 
ment, as follows, viz : — 

'* But two or more districts may be united in one circuit, and the prea* 
ident judges of the respective districts so united be required to hold the 
courts of common pleas in every county within the circuit, in such order 
and rotation as may be prescribed.*' 

Mr. Woodward said, that he hoped the convention would indulge him 
in making a few observations, before the question was finally taken on Ike 
adoption of the second division of the amendment he had proposed. 
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I aodtrstand thut it is still the conviction of many honest minds in this 
convention, that this amendment, if agreed to, will have the efiect of dis- 
pensing with the associate judges of the commonwealth. I regret that this 
conviction should still be retained ; for, if such should be the effect of the 
amendment, there will be no man in this hall, or out of it, who will lament 
its adoption more unfeignedly than I shall. I believe these associate 
jadges to be absolutely indispensable for the purpose for which they were 
originally created ; and I beg leave to call the attention of the members of 
this body to the organization of the courts in the state of Pennsylvania, to 
lee what these judges are and what they are to be. 

We have in each county of the state, four courts ; two of which are 
criminal and two civil. We have the court of oyer and terminer which 
is to be held by two jadges, the president being one; that is to say, the 
president and one associate, or the president and two associates may hold 
the court ; but the president judge must be one. 

There is a propiiety which, I think, few men will be inclined to question, 
in requiring the concurrence of two judges— one being an associate and 
the other a president judge — ^in passing sentence upon life, or upon long 
confinements 

The next court of criminal jurisdistion is the court of quarter sessions. 
And here two judges are also required ; but any two of the judges of the 
court of common pleas may hold the court of quarter sessions; — that is 
to say, either two associates alone, or the president and one associate. 
This court has also charge of the granting of tavern licences, and has cog- 
nisance of all local matters through the several townships; — all which, 
we know, requires a personal and exact knowledge of men and localities. 
Our districts as they are at present organized, consist of various counties ; 
some of three, some of four, and some of five. A president judge who 
resides in one ef these counties, cannot have the knowled^re of local mat- 
ters, which is necessary to the transaction of ihat kind of business which 
is put upon the court of quarter sessions. Hence the wisdom ofrequir* 
ing the concurrent judgment ot an associate. Such is the organization of 
the courts of quarter session. 

Then we have the orphans' court which has charge of minors, of the 
the accounts of executors, and of other matters of that kind which 
are local in their character. And the very same reason which operates 
in requiring an associate judge to aid in the transaction of the business 
of the court of quarter sessions, operates also in requiring the aid of an 
associate in the orphans' court. Thus we see, that in these two courts 
— that is to say, the court of quarter sessions and the orphans' court- 
having charge of all local subjects — and which must depend, for their due 
and proper transaction, upon local knowledge of men and interests in that 
community— -I say, in these two courts, you have already provided in 
your constitution for associate judges to sit upon the bench along with 
the president. Sir, it is a wise and a necessary provision; and I, for 
one, would never consent to dispense with these judges from our courts 
— since their presence there is necessary for these important purposes. 

You have, then, the remaining court of common pleas, which is a 
I court of civil jurisdiction. Have gentlemen considered that, under the 
constitution and laws of the state of Pennsylvania, as they now exist. 
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and always have existed, the presence of the associate judg^ in the 
court of common pleas never has been required — never ha» been re- 
quired. It is not necessary; I say, it is not necessary. Now, the 

E resident judge must be there. These courts may all sit in the same 
ouse, and may transact business in the same house. But, while no 
business can be transacted in the orphan»* court or in the court of oyer 
and terminer without the presence of an associate judge, the whole 
business of the court of common pleas may be transacted without an 
associate being there. Such is your law and your constitution at 
the present time. When, therefore, gentlemen ask me to insert in thif 
new constitution a provision by which the associate judges shall be 
required to sit with the president, 1 say that it is asking me to introduce a 
new provision — a novelty which never has yet been introduced, and 
should not now be so. It is true, there are some local purposes in re- 
ference to which the presence of the associate judges in the courts of 
common pleas, is necessary ; as, for instance, in the case of insolvent 
debtors — the discharge ol insolvent debtors — the appointment of tiustees, 
&c. — matters, which partake something of the same character as the 
business brought before the court of quarter sessions. There is some- 
times, therefore, a necessity that the associate judges should be present 
in the courts of common pleas. Hence the necessity of permitting 
them to come upon the bench when there is occasion that they should be 
there — whenever the interests of the people require it. 

But, so far as concerns the trial of causes and the ordinary trans- 
actions of the courts of common pleas, there is not any necessity, as I 
have stilted, for the presence of associate judges at the present time ; and 
I am not willing to intioduce any words into the amendment 1 have of- 
ferd, which would create such a necessity. The reason mu»t be obvioua, 
at least to the mind of every lawyer in this body, if it is not equally appa« 
rent to the mind of every other delegate ; for every lawyer knows that in 
an excitement, a case involving nice questions of evidence, may be 
better tried before a single judge, he being an intelligent man and a good 
lawyer, than it can be before any number of judges, with a jury, how- 
ever learned they may be. And I must say, that the idea which has been 
expressed by the gentleman from Beaver, (Mr. Dickey) of bringing a 
cause for trial before three judges; — that is to say, before a law judge and 
two judges not learned in the law is, to my mind, perfectly ridiculous. 
No, sir i — try your cases before one judge. Reverse his judgment, if 
It be wrong; affirm it, if it be right. And you will then have a better 
trial than you can possibly have before any tribunal cousituted in any 
other way. 

Such being the present organization of the courts in the state of Penn- 
sylvania, it is the object of this second branch of my amendment simply 
to provide that the president judges of the several districts shall be re- 
quired to hold the courts of common pleas alternately and interchangeably* 
\Vith the associate judges, am I asked ? I answer, certainly — if they 
come and sit upon the bench of the court of common pleas They have 
undoubtedly a right to sit there. In some instances they do ; in some 
instances they do not. The amendment leaves the judiciary exactly as 
it is at the present time — without increasing or diminishing the nuaiber 
of judges, or their salary ; without making any alteration, but liaiply 
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providing for the establiihrnent of this rotary principle. Dispense with 
the associate judges in Pennsylvania ! Never will I consent to such a 
proposition, while there are so many local matters, which must be at- 
tended to by some eourt or other, and which no court can be competent 
to transact in the absence of a full and ample knowledge of the local in- 
terests which are to be affected. Nothing can be further from my inten- 
tion, nothing further from my wish, than to introduce any provision hav- 
ing such an object in view, or which, directly or indirectly, might tend 
to its accomplishment. But let us not err on the other side. And if yon 
introduce a provision requiring the president judges to hold the courts of 
common pleas with the assistance of the associate judges, you will intro- 
duce an entire new system in Pennsylvania ; you will require that which 
never yet has been required — which has not been thought necessary — 
which the people themselves fiave never asked for ; and, finally, you do 
that which every man who has paid any attention to the subject, well 
knows to be prejudicial to the interests of the people. I have already 
said, that I look upon the idea of having one law judge and two judges 
not learned in the law to sit on the trial of these causes, as perfectly 
ridiculous ; an idea not to be entertained for a moment. I, for one, am 
not willing to give my sanction to such a provision ; and I am greatly 
mistaken in the opinion I entertain of the intelligence and the judgment 
of the members of this body, if they shall be found voting in favor of 
introducing such an anomaly into the system, by which that favourite 
branch of our government — the judiciary of Pennsylvania — is to be regu- 
lated for the time to come. 1 have no apprehensions of this kind. Why 
should it be so ? Is there any necessity for circulating these associate 
judges through their districts ? What are we to expect from such an 
arrangement? Will the people derive any benefit from it ? Will their 
interests be prejudicially afiected by the absence of such an arrangement? 
I can not see in what manner. We have all of us one common interest 
in view — that is, to have a just, faithful and upright administration of the 
laws of the land. And the question for us to consider and to decide is, 
how shall that object be attained. A majority of the members of this 
body, have believed that that object would be promoted by the establish- 
inent of a limited tenure of the judicial office, in the plan of the tenure 
during good behaviour, which existed under the constitution of 1790 ; and 
they have acted accordingly. Now I ask, whether this great object will 
not further be promoted by bringing into your county courts, for the trial 
of causes, judges who are comparatively strangers to the people, and who 
are free from all those attachments or prejudices, which will always 
adhere to an individual in any one fixed locality ? 

Take a judge — take a powerful and influential man, in a small eomma- 
■ity, as your president judge, who has resided there for years ; who has, 
like many of your judges, begun as the chief speculator of the country, 
and acquired an extensive business with the business portions of the 
community. And suppose a man of business to have a case tried before 
that judge, who may be regarded as a man of integrity and honor, and 
he should happen to decide in favor of the man with whom he has been 
accustomed to associate, yet I will ask if the people will have confidence 
in that judge — in his administration of the law ? Is there no danger of 
his being influenced by improper and impure motives ? When the judi-. 

▼OIm XL O 



98 PROCEEDINGS AND DEBATES. 

ciary loses the faith and confidence it should always have in the affection* 
of the people, it becomes valueless — ^not worth a cent. To make a judi- 
ciary independent, is to let it have the confidence of the people — to secure 
to it the confidence of the people, and then it will dare to be honest, to 
be upright, and to be independent. How is it to be done ? Why, by 
overcoming, so far as you can do so, local feelings and local relations. 
And the amendment I have offered is intended to effect those objects. 
Your cause is to be tried by a stranger — by a man who is brought from 
another, and perhaps, distant county — who knows little or nothing about 
you, or your affairs — who has no residence in your county — who has no 
relatives in the jury-box. No friends, and no enemies are before him in 
any capacity whatever. Before such a man — before such a judge, I am 
sure the people would be more satisfied to have their causes disposed of, 
than one who had been a long time in office. Sir, a judge — to borrow 
the language of the learned judge near me, (Mr. Hopkinson) — should 
know nothing of the parties, except from the record — except from the tes- 
timony. That is the rule laid down. I believe it is a sound one. And, 
sir, if it were possible to envelope a judge in Egyptian darkness, I be- 
lieve he might try causes more jusdy between man and man, than if he 
saw the parties before him. I care not how perfect a stranger he is in 
the land — let him know nothing but the law of the land — let him have no 
improper feelings with lespect to the parties, and he will do justice. He 
will acquire the confidence of the community. He will not only be en- 
titled to the respect and confidence of all who know him, but he will be 
entiiely above their suspicion ; and your judiciary will acquire credit 
with the people — a depth, and solidity, and foundation. If, then, my 
amendment shall accomplish these objects, great benefit will be conferred 
on the people. And 1 cannot foresee that the amendment will be attended 
with one evil consequence. 

Another of the advantages that will result from the amendment is this : 
it will keep the judge em))loyed. I know of no greater evil than thai 
judges should be unemployed. They require to be kept constantly em- 
ployed, that they shall not have time on their hands to draw off their minds 
from the duties of the office in which they have been placed. They 
should be devoted to that office, and to the transaction of the duties of it ; 
and their salaries should be so raised a6 that they would not be tempted 
to withdraw their attention from their duties to attend to any business. 
They should keep their minds and hands fully employed in discharging 
their professional duties. And thus would the ciiaracter of the judiciary 
be improved. 

Now, sir, what are the objections to the amendment I have proposed ! 
The main objection to it is, that it will dispense with the associate judges. 

Mr. W. proceeded to notice and reply to the objections urged by the 
delegate from Chester, (Mr. Bell) to his amendment. It was but a few 
years since a pioposition was made for changing the districts, and the 
legislature decided that they had not the power, and that the judges 
could hold their places in the district, and that you could not require a judge 
to go into an adjoining district — into an entire, separate, and distinct 
community. Whether the legislature were right or wrong in their de- 
cision, he would not undertake to say. All he had to say was, that this 
was tbeii deliberate opinion, after a full examination of the fact. Mr.. 
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W. explained the effect and operation of his amendment. It had been 
already decided by the legislature of Pennsylvania that they cannot cir- 
culate the jud|res, and adopt this amendment ; and there would be an 
additional argument that this convention have determined to deny them 
the power to rotate the judges. Now, this would be the effect of the 
amendment. He contended that there was nothing in the argument of the 
gentleman from Chester. The legislature cannot exercise the power, 
and so gentlemen would find. If it was an object worthy of considera- 
tion, what objection could there be to this convention saying to the leg- 
islature, you may have the power to circulate these president judges — you 
are not required, but if the people say so, you shall do it. He would not 
have it said by the legislature, ^' we can not do it for want of constitu- 
tional power.*' What objection, he (Mr. W.) asked, could there be to 
giving the legislature this power ? He had heard but two objections. The 
gendeman from Beaver, (Mr. Dickey) said that he did not like the 
amendment, but gave no reason why he did not. He (Mr. W.) did not 
deny the gentleman the right to oppose it. Gentlemen have a right to 
vote for it, with, or without reason. He stated nothing in regard to the 
principle of the amendment going to show that it ought not to be adopted. 
The only objection of the gentleman from Chester (Mr. Bell) was, that 
the legislature have the power already, and therefore it was not neces- 
sary, he said, that this convention should now grant them any. If the 
amendment should be negatived, the impression would then go abroad 
that the legislature had not the power, and this would furnish an oppor- 
tunity to the people to rotate their president judge. He trusted that the 
representatives of those parts of the state who have no interest in this 
matter, would vote for the amendment. The cities of Philadelphia, Lan- 
caster, and Pittsburg were already provided with the choice of their 
courts of justice. The people of Pennsylvania in general, had no such 
choice. Their trials must be brought before particular men and courts, 
or they would not be heard at all. What was the consequence ? Arbi- 
tration must be resorted to. He would ask the delegates representing 
the city of Philadelphia, to give those resident in the country as efficient 
an administration of justice as their own people enjoy here. 

With regard to the terms of the amendment, he desired to say that they 
had been drawn with great care. He was indebted lo a distinguished 
gentleman from the city of Philadelphia, and the colleague of the gentle- 
man from Beaver himself, for their suggestions as to the terms in which 
the amendment should bu put. 

He wished to fix the mode without any interference of the legislature, 
in order lo circulate the president judges. However, gentlemen might 
attempt to alarm the fears of the people, by saying that this was a covert 
attack on the associate judges, he felt satisfied in the consciousness thai 
he had performed his duty. 

Mr. HoPKiNsoN asked if the tendency of this provision would not be 
to increase the duties and the expenses of the presiding judges T The 
president judge in Northampton County had refused to go to the cir- 
cuit. 

Mr. FiXMiSG, of Lyeoming, agreed with the gentleman from Lozemey 
that if this smendment were audopted, the aseeciato jodget eoold not be 
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'^ispeiiBed with. He had not understood, nor had the geiitletnan from 
Luzerne «hewn the necessity for a part of the amendment. It provides 
4hat until otherwise provided for by law, the judicial districts shall remain 
as they are. The gentleman from Luzerne had not shewn that it was not 
«oinpetent for the legislature at any time, to make any arrangement for 
district courts, or the rotation of judges, which they might think proper. 
The part of the amendment which had been adopted, read thus : '* until 
otherwise directed by law, the courts of common pleas shall continue 
as at present established. Not more than five counties shall at any time 
be included in one judicial district, organized for said courts." 

This leaves the whole matter open to the legislature to arrange the dis- 
tricts and judges as they may think proper. If the legislature have how 
the authority to do this, why are we required to carry it out, and to make 
an absolute provision for the districting of the circuits and judges. He 
was for a system with comparatively small expense. He had never yet 
seen oi felt the vast importance of the circuit court system ; at all times 
he preferred a local judge. Where was the difficulty of arriving at justice, 
if the power were vested in a competent man, whether he was a citizen 
of the county or a stranger ? Was it to be supposed that a judge must 
take sides with every suitor? Must causes be tried in grosf-shops before 
they come to a jury ? If such were the fact, and the juries suffer their 
.minds to be prejudiced, and are disposed to do injustice, and violate the 
obligations of their oath, it would be necessary that the presiding judge 
should have such local knowledge as would enable him to counteract such 
^effects. Take a judge from Philadelphia, and place him on the bench at 
Luzerne ; and set him to try a case of ejectment in Luzerne, what justice 
would he be likely to render to the squatter, or to the interests of the 
»«ommon wealth, however intelligent he may be ? Yet we are told the 
circuit court system is the only one to do justice. Twice it had been 
tried in Pennsylvania, and it had twice failed ; and should we now make 
provision in the commonwealth that the circuit court system shall be 
vestablished ? 

Mr. F. went on to shew the disadvantages, as he believed them to be, 
of the system. Carry out the principle, and send the Pittsburgh judges 
into the interior, or send the interior judges to Pittsburgh, and what 
a state of things — what disorder and confusion would ensue ! He had 
never seen any of those beautiful signs of equitable administration of 
justice, so much dwelt upon and eulogized by the advocates of the circuit 
court system. He agreed that a judge who was well prepared by edu- 
cation, and his habits and standing, might try a cause as well alone, 
as with associates, in the courts of common pleas. But was this all ? 
In the courts of the districts there is a great ditference. Certain rules 
-of coutt are adopted, which in each district are different. These rules 
vary and differ in almost every district in the commonwealth. Yet we 
were asked to send a judge out of a district where he had been for years, 
'.and with the practice of which he was familiar, and transfer him to a die- 
'.trict where the rules of practice were different. We were to call on this 
«uan to take his seat on the bench, and decide according to rules with 
which he ia not acquainted ; to send him away from his own district, into 
a district of the rules of which h,e knows nothing. His decisions may 
be wrong because he is not able to decide right, being uaacquaiuted witk 
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those rules of court on which decisions sre grounded, and without the 
knowledge of which he cannot arrive at the justice of a cause ; and yet 
we are told that a man residing in the city of Philadelphia, governed by 
the rules here of the circuit court, or of the supreme court — having his 
whole attention drawn to these rules — heing accustomed to have his issues 
made upon these particular rules, and being accustomed to all the minute 
belonging to trial under them ; ne are told that such a man is to be sent 
to another county, where the rules aie entiiely different. You place the 
rights of a party in jeopardy, there is no certainty ; a judge will adhere 
to the old rules under which he has practiced, without reference to the new 
ones in the place where he may thus be called to practice. 

But, sir, 1 rose mainly for the purpose of saying that, under the pro- 
vision which has been adopted by the convention, as proposed by the 
gentleman from Susquelianna, (Mr. Read) it seems to me that the legis- 
Isiture has full and ample power to act in thi$« matter ; that the whole thing 
is thrown open to them, and that they may, at any time, adopt any system 
of this kind which they may think proper. Submit the matter, therefore, 
to the legislature — submit it to the people ; and I will take upon me to 
say that the people will never give their sanction to a system which will 
hring among them, for the trial of their causes, a judge about whom they 
know nothing at all ; — to whom they are entire strangers. Gentlemen 
talk about prejudices ; — of the attachments and prejudices which adhere 
to men residing in a place for any length of time, and the fear that these 
prejudices and attachments will turn a judge aside from the straightforward 
path of his duty. Sir, I can not agree with gentlemen who are thus 
apprehensive. I lay down the principle, that a man who is so incompe- 
tent to discharge the high duties of a judge, as to suffer his prejudices to 
govern his decision, or to warp his judgment at one place, will be equally 
liable to do so in another — wherever that may be. It is a natural defect 
in the composition of the man, from which he will not be able to relieve 
himself by any change of place or circumstances. He can not "change 
bis nature with his place;" and the only conclusion, therefore, at which 
you can arrive in regard to such a man is, that he is unfit to be a judge. 
And yet we are told that, notwithstanding this natural infirmity, which has 
been with him through life ; — which has ** grown with his growth and 
strengthened with his strength," we are told that if we send him to a place 
in which he has never before resided, this mfirmity — this natural defect 
in the constitution of the man, will all at once leave him ; that it will be a 
real panacea, and that it will cure every man whose nature is such as to 
render necessary a resort to its healing properties. Yes, sir, it will effect 
all this when *^ the Ethiopian changes his skin, or the Leopard his spot»;" 
and not before then. If it were so, if the simple change of location were- 
capable of working such mighty changes in the natures of men, it would 
be a good thing to adopt this principle in reference to others as well as to* 
judges of courts. 

Let us begin at home ; I say let this alternating principle, which is to 
relieve us in so wonderful a manner from our human infirmaties, com- 
mence its operations at home. But, sir, I fear the hope is vain. So far 
as my experience of the human character enables me to form a judgment, 
I aver that there is nothing in this principle of rotation, by which you can 
remedy such infirmities. It is in vain to hope that, by compelling a maa 
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who thus proves himself to be naturally incompetent to hold the office of 
judge, and who never ought to have been placed upon the bench, to leave 
the district in which he has resided and to cross over into another county; 
it is vain to hope that you will accomplish any beneficial purpose, so far 
as his qualifications to discharge the duties of the judicial office are to be 
affected by the removal. You will find him the same man in one district 
IS in another. Send him where you please, you will effect no change ; 
in ** Barca's heat, or Zambia's cold,'* he will be the same man. 

If his prejudices operate at all in the performance of his judicial func- 
tions in one place, they will operate also in another. They will be found to 
operate among strangers with whom he may become acqnained, as they 
have done among the people whom he has left; and it is probable, 
indeed, that the effect of them will be tenfold more injurious among 
strangers than it would be among those with whom he might have lived 
a long time, and to whom his failings might be known. Let a strange 
judge, who suffers his prejudices to govern his decision, preside in a 
strange county, where the peculiar infirmity of his nature is not known, 
and that strange judge will have a greater influence upon the minds of a 
jury when he first presides, than he will at any subsequent period of his 
administration, and when he will have become better known, so far as my 
own experience goes in the matter of circuit courts, that is to say, in 
trying causes before judges who were entire strangers to the suitois, it 
has been such as to give me an aversion to it. I do not believe that it is the 
true way to get at the justice of a cause. I do not make this assertion 
from any personal feeling, or because I have ever been ill treated by any 
judge presiding on the bench. Not at all. I have, on the contrary, been 
treated at all times with the utmost respect ; yet it is not possible, for me 
to shut my eyes against what I know to be the truth ; and I say that, from 
the little evidence which I have had of the administration of justice under 
the circuit court system, 1 am opposed to any such rotation as is here 
proposed. If a judge, located in any particular district, is competent to 
the discharge of the duties of his office, thib- is all that can be asked ; if he 
is not competent, the people have a remedy provided by the constitution; 
let them resort to it. They can have him removed by the adoption of the 
constitutional means; — let them do so. If the confidence of the people 
in a judge located in any particular disirict, is gone, 1 say, let them have 
him removed. This is surely a sufficient reao.on for his removal. If a 
jud^e has once lost the confidence of the people, he can not administer 
justice to their satisfaction. No matter how pure — no matter how firm — 
no matter how competent for the discharge of the duties of his station he 
may be — ^if he has once lost the confidence of the people, it is time that he 
should resign his seat and leave the bench. 

Entertaining these views in relation to the circuit court system — and 
this would be a matter of the same kind — enteitaining these opinions, 
believing that there is danger in it — and believing also that injustice would be 
done in the trial of many causes for the want of proper local information, I 
for one will, in this convention and out of it, now and at all times, set my 
face against tlie introduction of such a system as a part of the constitution 
and laws of the state of Pennsylvania, and my vote will be governed 
accordingly, 

Mr. Dickey, of Beaver, said that he was opposed to the amendment of 



PENNSYLVANIA CONVENTION, 1838. 188 

the gentleman from Luzerne, (Mr. Woodward) and that he was entirely 
opposed to the principle of rotation, for the reasons which had been so 
ably advanced by the gentleman who had just taken his seat, (Mr. 
Fleming.) 

I am also of opinion, said Mr. D., that if the amendment should be 
adopted, it will to all intents and purposes dispense with the associate 
judges of Pennsylvania, as th^y are now established. And although this 
may not have been, and, I doubt not, was not the design of the gentleman 
from Luzerne, because he declares that it was not — yet I must beg leave 
to call the attention of the convention to a few facts as they stand on 
record. 

The judiciary committee to whom was referred the fifth article, made a 
report that the fourth section of the constitution of 1790 should be stricken 
out. The committee of the whole agreed to that report ; and, accordingly 
the fourth section of the existing constitution was stricken out. 

Now, by that fourth section, it is provided that ** the governor shaU 
appoint, in each county, not fewer than three, nor more than four judges, 
who, during their continuance in ofEce, shall reside in such county." It 
is here to be observed that the first branch of the amendment of the gen- 
tleman from Luzerne, and which was adopted this morning, does not 
require that the judges should be appointed in the county, nor that they 
shall reside in the county in which ihey may be appointed. It simply 
declares that ** until otherwise directed by law, the courts of common 
pleas shall continue as at present established. Not more than five counties 
shall at any time be included in one judicial district, organized for said courts.*' 
Beyond this, nothing is said ; whereas by the fourth section, which was 
struck out in committee, the associate judges were required, as 1 have 
stated, to be appointed in each county, and to reside therein. 

Again, sir, under the same provision of the constitution of 1790, the 
president judge is required to be a resident of the circuit in which he 
might be appointed to preside ; and it is declared that *Hhe president and 
judges, any two of whom shall be a quorum, shall compose the respective 
courts of common pleas," All this, I say, is struck out, and every thing 
that we have got in the place of it is the simple declaration contained in 
the first branch of the amendment of the gentleman from Luzerne, that 
until otherwise directed by law, the courts of common pleas shall continue 
as at present established. 

I ask the gentleman from Luzerne, whether it may not thus be in the 
power of the legislature, to dispense -altogether with the associate judges? 
I ask him whether there is any thing in the constitution, as it stands 
amended at the present time, in reference to these judges, save that pro- 
vision which requires the governor, by and with the advice and consent 
of the senate, to appoint them ; — whether there is any thing which requires 
them to be residents of the county in which they may be appointed ? The 
delegate from Luzerne has ofifered absolutely nothing to supply the place 
of the fourth section, and I declare it as my deliberate opinion that if the 
article is allowed to stand as it is at present, there will be no provision in 
the constitution by which the legislature will be restrained from dispensing 
with the associate judges. And let me ask gentlemen to examine closely 
the latter part of the amendment of the gentleman from Luzerne, and to 
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say whether it does not actually look to these judges being dispensed with« 
What are its terms ? 

*^ Two or more distrcts may be united in one circuit, and the president 
judges of the respective districts so united* be required to hold the courts of 
common pleas in every county within the circuit, in such order and rota- 
tion as may be prescribed." Suppose, then, that we determine to adopt 
this part of the amendment. When the legislature shall come to act upon 
the provision, and find that there is nothing requiring the associate judges 
to reside in the county in which they may be appointed — and that there 
is nothing requiring the president judges to reside in their judicial districts, 
will it not be regarded as a direction to the legislature, lo unite these judicial 
districts into circuits, and to dispense with the associate judges ? Does it 
not look, I again ask, to dispensing with these judges altogether. I am 
inclined to think that, not very long since, the influence of the bar, in the 
legislature of Pennsylvania, would have dispensed with them, had it not 
been for that clause in the constitution which compels them to reside in 
the county in which they may have been appointed ; and that this very 
principle of rotation, which is embodied in the latter branch of the propo* 
•ition of the gentleman from Luzerne, woulJ ere this have been established 
but for the provision of the fourth section of the constitution, requiring the 
president judges to reside in their judicial districts. For my own part, 
I am not willing to introduce any amendment which even looks like a 
direction to the legislature at any time, or under any circumstances^ to dis- 
pense with the associate judges ; and, disguise it as we may, all the argu- 
ments which have been brought forward by the gentleman from Luzerne, 
against local feelings and local attachments are, to my view so many direct 
arguments on his part against the continuance of the associate judges in 
Ptnnsylvania. He would dispense with this local knowledge, or attach- 
ment, or feeling — or whatever it may be called — and he would have the 
judges come from a distance to tty causes. This will not do for me. I 
am not in favor of the alternating or rotary principle ; for the whole ten* 
dency of it is ultimately to dispense with the associate judges. 

If the amendment of the gentleman from Luzerne is negatived — ^and I 
hope it will be — ^I shall then offer an amendment for the purpose of supply- 
ing the place of the fourth section of the constitution of 1790, which was 
struck out by the vote of the committee of the whole. 

A motion was made by Mr. Grenell, of Wayne, 

To amend the said second division by adding thereto the words fol- 
lowing, viz : 

^* Provided that nothing herein contained shall be consUrued to dispehae 
with the appointment of associate judges in each county.*' 

Which amendment was agreed to. 

And the question then recurring, 

Will the convention agree to the said second division as amended t 
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The yeas and nays were required by Mr. Dickby and Mr. 6rbnell» 
and are as follow, viz: 



Ymam — ^Menrs. Agnew, Ayres, Banks, Bedford, Bigelow, Bonham, Brown, of North- 
ampton, Brown, of Philadelphia, Clapp, Claiko, of Indiana, CleaTinger, Cline, Grain, 
CiimmiB, Dairah, Donnelly, Earle, FouU^, Fry, Fuller, Gamble, Gilmore, Grrennell, Has* 
tings, HayhuFBt, Helflenstein, Hiester, High, Houpt, Hyde, IngersoU, Jenks, Kdm, Kreba, 
Lyons, Maday, Magee, Martin, M'Cahen, M'Donnel, Meredith, Merrill, Nevin, Purri- 
anoe. Read, Riter, Hitter, Rogers, Scott, Shellito, Stickel, Sturdevant, Taggart, Weaver, 
Whhe, Woodward— 56. 

Nats — ^Messrs. Baldwin, Barclay, Bamdollar, Bamitz, Bell, Biddle, Brown, of Lan- 
caster, Chambers, Chandler, of Phikdelphia, Clarke, of Beaver, Clark, of Dauphin, Coch* 
nn. Cope, Cox, Crawfonl, Crum, Cunningham, Curll, Darlington, Denny, Didiey, Dick- 
enon, Donagan, Dunlop, Fleming, Harris, Hays, Henderson of Allegheny, Henderson, of 
Dauphin, Hopkinson, Kennedy, Kerr, Konigmacher, Long, Mann, M*Sheny, Merkel, 
Mifier, Montgomery, Overfield, Pennypacker, Pollock, Porter, of Northampton, Reigart, 
Rnasel, Seager, Scheetz, Sellers, Seltzer, Sill, Smith, of Columbia, Smyth, of Centre, 
Snr^flj, Sterigere, Todd, Weidman, Young, Sergeant, Pretident — 58. 

So the amendment as amended, was not agreed to. 

A motion was made bv Mr. Dickky, 

To amend the amendment by adding thereto the following, viz : 

** The governor shall nominate, and by and with the advice and consent 
of the senate, appoint two associate judges in each county, who, during 
their continuance in office, shall reside in the county. A president judge 
shall be nominated, and by and with the advice and consent of the senate, 
be appointed in each judicial district, who, during his continuance in 
office, shall reside therein. The president «ind associate judges, any 
two of whom shall be a quorum, shall compose the respective courts of 
common pleas." 

Mr. Dickey said, he would merely observe to the convention that the 
amendment he had now proposed was pan of the fourth section of the old 
constitution, which was struck otit in committee of the whole — so far as 
concerned the appointment of the associate judges and their residence in 
the county in which they may be app>ointed, and so far as concerned the 
appointmentof the judge for each judicial district, and his residence therein. 
"Hie amendment also, like the fourth section, made it imperative for the 
president and judges or any two of them to be a quorum, to compose the 
courts of common pleas ; thus qualifying the amendment which has been 
adopted, and which left this matter discretionary with the legislature. 

It appears to me to be necessary that we should re-enact the provisiim, 
requiring that the associate judges should reside in the counties, and the 
president judges in the judicial districts for which they shall have been 
appointed ; and also that the presidents and associate judges should be a 
qnomm to compose the courts of common pleas. 

A motion was then made by Mr. Bbll, 

That the convention do now adjourn. 

Which motion was agreed to. 

And the convention adjourned until half past three o'clock this after- 
noon. 
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TUESDAY AFTERNOON. January 30, 1838. 

FIFTH ARTICLE. 

The convention resumed the second reading of the report of the com- 
mittee to whom was referred the fifth article of the constitution, as re- 
ported by the committee of the whole. 

The question bein^ on the motion of Mr. Dickry, of Beaver, to amend 
the amendment by adding thereto the following, viz: — 

"There shall be two associate judges appointed for each county, and 
one president judge for each judicial district, who shall, during their 
continuance in office, reside in the counties and districts respectively for 
which they shall have been appointed. The president and associate 
judges, any two of whom shall be a quorum, shall compose the respective 
courts of common pleas." 

Mr. Dickey, asked for the yeas and nays on bis amendment, and 
they were ordered. 

Mr. Read, of Susquehanna, said, he did not discover any thing which 
was objectionable in the amendment, except that it contained a repetition 
of half of what was already in the fifth aiticle. It seemed to him, that 
it would be proper to leave out all tliat related to the manner of appoint- 
ment. This was all the change that was necessary. It was objection- 
able to repeat what had already formed a part of the article. 

Mr, DicKRY had no particular objection to modify the amendment. But 
he was desirous that there should be no misconstruction, and he was not 
aware that any injury could result from repetition. Under the old con- 
•titution, the appointments were made by the governor. He had substi- 
tuted that the governor should be the nominating power, and the senate 
the confirming power. He had no objection, however, to any modification, 
if the principle were retained. The first principle was that the associate 
judges should reside in the county : the second, that the president judges 
should reside in the district : and the third, fixing the number of associate 
judges. 

Mr. HiESTER, of Lancaster, was in favor of the two first principles, 
and he was also in favor of fixing the number of associate judges. It 
was provided by the old constitution, that the governor shall appoint the 
judges. Here, that provision is repealed so far as relates to the appoint- 
ing power. He saw, therefore, no necessity for repeating the language 
of the old provision. And he would suggest the propriety of so modify- 
ing the amendment, as to obviate this objection. 

He thought it important, that the judges of the courts of common pleas, 
should reside in the county. In the orphans' court, and the court of 
quarter sessions, the associate judges ought to be present. But when 
<:ivil suits aie on trial there is no necessity for their presence. He in- 
tended, therefore, to move to strike out the latter clause. 



PENNSYLVANIA CONVENTION, 1888. 107 

Mr. DicKKT« expressed his willingness to accept this amendment as a 
modification to the first part of his proposition, but he could not consent 
to strike out the last part. The gentleman from Lancaster might call for 
a division. 

Mr. HiESTER, then moved to amend the amendment, by striking there- 
from all the words, affer the word ** appointed,' where it 1 st occurs, viz : 

** The president and associate judges, any two of whom shall be a quo- 
rum, shall compose the respective courts of common pleas." 

Mr. DicKET expressed a hope t}iat these words would not be stricken 
out. He was anxious to test the principle, whether the president judge 
could be permitted to sit alone, without the aid of one of the associate 
judges. 

Mr. PoRTEW, of Northampton, said, he would like to know why the 
gentleman wants the associate judges on the bench to decide on questions 
of lavr. When we want a coat, we go to a tailor. When we want boots, 
we go to a boot- maker. When we want questions of law decided, we do 
not want to go to judges who use the broad-axe. 

» 

Mr. HiESTER suggested the propriety of increasing the salaries of jud- 
ges. There were persons of rcspectibility who were now ready to bring 
their services on the bench. If not, let the salaries be incre:ised. He 
paw no advantage likely to arise from the concluding clause, and he hoped 
it would be stricken out. 

Mr. M'DewELL, of Bucks, regarded this as a very important matter. 
He liked the proposition of the gentleman from Beavei. But, in order to 
carry out the beauty of the system, it would be proper to have an asso- 
ciate judge on each side of the president judge, or there would be danger 
of his becoming lopsided. There ought, therefore, to be two associates, 
to keep up the balance of power. 

Mr. Dickey said, he would readily accept the suggestion : and would 
lay that it was always the policy of Pennsylvania, to suiround her judges 
with common sense, so that those about the judge might infuse into him 
some of those plain principles of equity which he might not otherwise 
be able to discern throvgh the obscurity of law. Sometimes, men not so 
learned in the law, had overruled a president judgo learned in the law, 
and in the court of errors their decisions were suffered to overrule. In 
case of disagreement, he would leave the president judge the power to 
call in the aid of another man of common sense to aid the learned in the 
law. He believed it was the policy of lawyers to clear the bench of 
men not learned in the law, and to place there men learned only in 
abstractions. 

Mr. Chambers, of Franklin, said that he had been in the habit of at 
tending the courts of law for many years, and he had always thought, 
that the holding of the court of common pleas by the president judges, 
was not only a convenience to the public, but to the associate judges 
themselves. We know> that generally, the associate judges resided in 
remote parts of a county, and that they had frequently to attend court for 
the trial of issues, and to argue questions of law also. It was desirable 
that the court should be held with as little inconvenience as possible to 
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ike judges. And. as it happened, that the president judges lived in 
eounty towns, it was to the convenience of saitors that they should attend 
to their business. This arrangement was also for the convenience of the 
associate judges, otherwise ihey would be required to attend court. He 
had never heard it complained of as an abuse, or an encroachment upon 
the rights of other judges. 

Mr. C. referred to the act of Assembly, of 14th April, 1834, author- 
izing the president judge to hold the court of common pleas, which was 
adopted as a part of the Revised Code, which had under a previous 
legislative enactment, been the law of tlie state for many years. There 
was no complaint against this provision, which operated to the conve- 
nience of suitors, and the judges, and without injury to the public. He 
was opposed to the proposed change that two judges shall compose a 
eourt, and thought it would be better to adhere to the present arrangement 
until the legislature should think proper to changfe it He hoped the 
amendment would not be agreed to. 

Mr. Banks, of Mifflin, said that if the amendment as modified by the 
gentleman from Franklin (Mr. Chambers) prevailed, we should not be able 
to have justice administered by men of common sense oi any other sense. 
There would be an entire failure of justice in many instances. And, he 
would tell gentlemen why. 

We have associates of good common sense, as well as in the|county of 
Beaver, or elsewhere, but they were engaged in other pursuits, and do not 
devote themselves entirely to reading law and dispensing justice. They 
did not always attend the courts, being engaged in carrying on their busi- 
ness as connected, perhaps, with the canals, or railroads, &c. unless it 
suited their convenience. They would not give their services for a small 
sum, when they could make ten times as much other ways. His opinion 
was, that we ought to leave it to the legislature, to say, whether the pre- 
sident judges shall reside in tiie district, and the associate judges reside 
in the county. 

Mr. Flemino said, that he oOuld not see the necessity for the adop- 
tion of the amendment, proposed by the gentleman from Beaver, (Mr. 
Dickey) when he looked to the character of the section adopted as pro- 
posed by the gentletnan from Susquehanna. That section provides, that 
until otherwise diiected by law, the court of common pleas shall continue 
as at present established. Now, the gentleman wished to make it obli- 
gatory on the associate judges to be present at all times. If the president 
judge was holding a court of common pleas, he (Mr. F.) would ask, 
—for now was the time to bring the matter fairly to issue — a matter upon 
which he had so much set his heart — whether it was necessary, or not, 
in order to the attainment of justice, that the associate judges should be 
00 the bench with him ? 

This was a question which he would leave to the judgment of this body. 
He believed, that no man acquainted with law, would say it was of any 
«se their being present. This he knew to have been the universal senti- 
ment of the bar, for years past. And we all know, that for very aian]i 
years past, there had been an express legislative provision, setting fort)! 
that the president judge should be authorized to hold his court alone, 
without the assistance of his associates. This had been the decision of thi 
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legislature, which was required by the people, and it had since been oni- 
Tereally acquiesced in. Subsequently there had been no complaint— im 
demand that the law should be repealed, and that the associate members 
should be present. He maintained that a president judge was sufficient 
in a court of common pleas, without the assistance of associate judges. 
Uniyersal acquiescence had shown, that the people did not desire the 
insertion of a clause requiring that the associate judges should be preseat 
at the holding of the court of common pleas. 

Mr. PoRTEE, of Northampton, said, that he thought the amendmeat 
which the gendeman from Beaver had offered, was a most singular one, 
▼iz : that there should be two associate judges always on the bench— one 
on each side of the president judge in order to keep him straight, and to 
assist him in deciding questions of law. The piovision which the gen- 
tleman from Luzerne, (Mr Woodward) had proposed was entirely dif- 
ferent: it ran in these words: *' Until otherwise directed by law, the 
courts of common pleas shall continue as at present established. Not 
more then five counties shall at any time be ^included in one judicial 
district, organized for said couits." 

Although the president judges of the common pleas for thirty years 
past had been in the practice of sitting alone, where, he asked, had there 
been any complaint of injury having been done, or that the system had 
not worked well. For more then thirty years had it been in force im 
accordance with a law, passed by the legislature of Pennsylvania. And, 
why should there be this change ? 

The gentleman from Beaver remarked, that it was as well to have a 
little common sense to overbalance the common law. Now, that delegate 
possessed common sense, but whether he knew as much of common law, 
was a matter of doubt. He, Mr. P., confessed, that if he wanted a canal 
made, or any legislation of an intricate character done, he would consult 
that gentleman as soon as any body he knew. But, with regard to mat- 
ters of law, he would go somewhere else for it. lie would rather go to 
those who had been in the practice of law all their lives — who had had 
much experience. Where — he repeated the question — had there been 
any complaint that the system had not worked well ? Who was it that 
had asked us to make this change ? What, he would inquiie, did tha 
amendment oi the delegate from Beaver and that of the gentleman fron 
Lancaster (Mr. Hiester) amount to ? Why it amounted to nothing, but 
was so much verbiage added to the section. The provision we 
had already adopted was as follows : 

^' Until otherwise directed by law, the courts of common pleas shall 
jcontinue as at present established. Not more than five counties shall at 
any time be included in one judicial district, organized for said courts." 

Now, to wish to add to this all the details that were proposed was 
something like the desire which animated the New England man, who 
would have the whole world and half of Nantucket besides. Here we 
had got all at the beginning, and yet gentlemen wanted something more 
jlo it. The gentleman from Beaver (Mr. Dickey) had triumphantly 
maintained that there had not been an instance, where the associate judges 
Jiad overruled the opinion of a president judge, but what their decisioA 
liad been sustained in the court of errors. It had also been said, tlMl 
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where you find a peach, you find an acorn. It, however, did not follow in 
his, Mr. P'b. humble judgment, that men who had never studied law 
at all and knew nothing alwut it, should be more competent, or equally 
IS much so as those who studied it all their lives. Carry out the prin- 
ciple and you had better abolish the office of president judge altogether. 
Carry out the system, and you assert the doctiine, that an ignorant man 
is moie competent to decide questions of law, than another who has 
made the science the study of his life. He, Mr. P., did not mean to 
say, that associate judges might not be of service on the bench, when 
acting in relation to local cases. On that point he had nothing to say 
against them. But, so far as they had undertaken to interfere in ques- 
^ons of a different character, they Iiad brought nothing but mischief. 
The city and county of Philadelphia had a system of their own.' But, 
under the existing constitution, the associate judges are abolished in other 
parts of the state, and the system had been found to work well. 

If the proposition of the gentleman should be adopted, then there must 
be a re-organization of the courts ; and we should have two lawyers in 
every court, where ^ve dollars and thirty-four cents were at issue. He 
would ask, if gentlemen were prepared to overthrow a system which 
experience had clearly proved had worked harmoniously, and against 
which, not a whisper of complaint had been made to this convention. 

The delegate from Beaver, in offering his proposed alterations, had 
not given one single reason in their behalf. It did not appear that the 
associate judges were always competent to transact the business of the 
various courts in which they sat. The experience of Pennsylvania had 
been that of common sense ; and it had been proved, that the associate 
judges had not sufiicient of it, and were not competent to decide upon the 
little matters which came before the orphans' court. He, Mr. P., dis- 
liked this changing— changing, when the people had not asked for it. 
Who had ever asked for this change ? And, who had objected to the 
law judges deciding alone ? If it was supposed that they had committed 
any errors, their opinions could be reviewed by the supreme court, and 
if they had done wrong, the mistake would be corrected. No difficulty 
had ever arisen, and they who would make this change in the system^ 
knew very little, if any thing, of the practice of the courts. 

Mr. DicKET said that the amendment he had proposed, contained no< 
new principle — that it was nearly an exact transcript of the fourth section^ 
which some how or another, was negatived in committee of the whole, 
on the recommendation of the committee on the judiciary. He felt in- 
elined to restore that section. He did not know why it was necessary^ 
that the associate judges appointed, should live in the district. He would 
repeat that he asked only a restoration of the principle contained in the 
fourth section. Common law was but common sense. The position as- 
sumed by the gentleman from Northampton, as to the non-necessity of 
having associate judges to assist the president judges, learned in the 
law, brought to his, (Mr. D's.) recollection, ah eastern allegory that he 
had once read. There were four travellers in India, three of whom were 
learned, and the other a mere common-sense fellow. They met, an ap* 
parently dead lion, which the two learned travellers proposed restoring 
to life ; the other objected ; but when he found his learned associates 
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were determined to persevere in their design, he asked them to pause for 
one minute. That minute he employed in climbing an adjacent tree ; 
after which his learned friends restored the lion to life, which forthwith 
turned round and devoured them, and then went off, leaving the common- 
sense man safe in the tree. This was mere learning in contrast with mere 
common sense. 

Mr. Agnew, of Beaver, said that some men seemed to think that law- 
yers could make black appear white ; and his friend and colleague, (Mr. 
Dickey) seemed to suppose that this was one of the requisites of a law- 
yer. He fully concurred in the opinion expressed by him, that common 
sense was a very necessary qualification for a judge ; but yet that was not 
all that was required. He freely admitted that without the exercise of 
common sense, the judiciary could not discharge their duties to the ad- 
vantage and satisfaction of the people. That system which would but 
subserve the public interest, was the one that ought to be adopted ; no 
matter whether it proceeded from a body of lawyers, or common sense 
men. The court of common pleas had been organized as it now was, 
for the last thirty years, and more. The last legislative enactment in re- 
lation to it, was dated on the 1 4th April, 1834, and the following ar& 
some of the sections of it : 

Section 18. There shall be holden and kept in every of the counties 
of the commonwealth a court aforesaid, the name and style whereof shall 
be the court of common pleas of the respective county. 

Section 19. The court of common pleas of the several counties of 
this commonwealth, except the county of Philadelphia, are hereby de- 
clared to consist of a president judge, and two associate judges. 

Section 20. The president and associate judges of the court of com- 
mon pleas, or any two of them ; and the presiding judge, in the absence 
of his assi/ciates, shall have power to hold said courts, and to hear and 
determine all causes, &c." 

Now, all this was very proper, as every gentleman would admit, who 
was conversant with the proceedings of a court of justice ; for there was 
a certain portion of the business that could only be performed by the 
president alone ; and the act of assembly was simply to enable the asso- 
ciates to retire when at liberty. 

They are always at liberty to be there. The provision which the gen- 
tleman from Beaver, '(Mr. Dickey) proposes to introduce, will not keep 
them upon the bench more than ihey would be there in the absence of it. 
There is nothing in this proposition which declares that the provision of 
the associate judges is not necessary, but simply permitting the president 
judge, at certain periods, to hold the court of common pleas by him* 
self. Every thing that relates to questions of law is always decided by 
the president judge, and not by the associate. This is as it ought to be. 
I have only known of two instances, in the course of my experience, 
wherein the associate judges have overruled the presidents, and in these 
two instances the decisions went to the supreme court, and were re- 
versed. One of them, however, had the effect of unsettling all the. land 
claims npith and west of the Ohio and Allegheny. And this is one of 
the results which is to be expected from the detisions on points of law, of 
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judges not learned in the law. I hope that the motion to strike out will 
prevail, because all experience has shown us that a certain course of 
practicc'is beneficial to the interests of the people — to society in general ; 
and to provide this; I apprehend, is all that is to be asked for, either at 
the hands of a convention of Pennsylvania, or of any other body of 
men, wherever they may be. I hope that the members of this conven- 
tion will not suffer themselves to be misled by the attack which has been 
made upon their prejudices by my coUeacrue, (Mr. Dickey.) I hope that 
they will not allow these attacks to subvert their own common sense, and 
to prevent them from acting as their own common sense will dictate. 

Mr. HiESTER said, that while he concurred with the gentleman who 
had just taken his seat, (Mr. Agnew) as to striking out the portion of the 
amendment wkich had been indicated, he dissented entirely from all 
which that gentleman had said in relation to another part of the amend- 
ment of the delegate from Beaver. What, said Mr. H., is the amend- 
meut ? The first branch of it contains three propositions. It provides in 
the first place, that the associate judges shall be appointed in each coanty ; 
secondly, that they shall reside in the counties for which they shall have 
been appointed ; and thirdly, that there shall be one president judge for 
each judicial district, who shall also reside in the district for which he 
shall have been appointed. 

Now, the gentleman from Northampton, (Mr. Porter] has told as that 
all this is provided for elsewhese. I would be obliged to him if he 
would point out where, or in wh<it part of the amended constitution it is 
provided that the associate judges shall reside in the counties for which 
th^y shall have been appointed ; or the president judges in the judicial 
district for which they shall have been appointed Let the gentlemen 
shew us this, if he can. He has referred us to a part of the amendment 
which has been adopted on the motion of the gentleman from Luzerne, 
(Mr. Woodward) and which is in the following words : — 

*^ Until otherwise directed by law, the courts of common pleas shall 
•continue as at present established.'* 

This is all right enough ; but is not the legislature at liberty, from the 
section immediately following, to pass a law saying that there shall be 
any indefinite number of judges appointed ? I ask the gentleman from 
Northampton to put his finger upon any restrictive provision, as the 
constitution now stands amended. 1 believe he cannot do so. Here, 
then, is a very important principle which ought to be retained, but which 
has been struck out with the fourth section of the old constitution. 

But again, sir, is there any provision in the law itself, that the associate 
judges shall be required to reside in the counties in which they may be 
appointed ? I answer, no, because it has been heretofore a constitutional 
provision, and was not required to be mentioned in any act of assembly. 

Again, as to the president judges, where is it said that they shall reside 
in the respective judicial districts (or which they shall have been ap- 
pointed ? Why, in the fourth section of the constitution of 1790, which 
W9S struck out by the vote of the committee of the whole. Letthegen- 
tlemen from Northampton, in the depth of his legal acumen^ shew me 
where else this restriction is to be found. If he will do that, 1 will then 
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say that this portion of the amendment of the gentleman from Beaver, 
(Mr. Dickey) is nugatory and useless. I say that there are in that 
amendment three distinct propositions, all of an important character, and 
which are not provided for in any other manner. 

Mr. Porter, of Northampton, said that he should not find any diffi- 
culty in answering the interrogator ies of the gentleman from Lancaster, 
(Air. Hiestar) and ih.U he would be able to do so by the simple aid of 
common sense, without the necessity of an appeal to that legal acumen, 
the aid of which the gentleman fiom Lancaster had very unnecessarily 
invoked in this matter. 

If, continued Mr. P., I give a man my plantation situated in such a 
township, I need not say that it consists of a house and garden, <fec. 
There is no necessity to enter into such minute particulars. And if this 
convention adopts an amendment to the constitution, declaring that the 
courts of the slate of Pennsylvania shall continue as at present organized, 
until the legislature shall provide otherwise, there is no necessity that I 
should repeat the manner and all other pariiculars. 

This is precisely the case before us. In adopting the amendment of 
the gentleman from Luzerne, (Mr. Woodwanl) we have provided that 
"until otherwise directed by law, the courts of common pleas shall con- 
tinue as at present established." These are the express words of the 
provision. Now, the gentleman from Lancaster is desirous that we 
should go on and recite the manner in which these courts are established 
at the present time. To do so, would, in my jndg:nent, be adding verbi- 
age without meaning. This is the reason why I am opposed to it.^ 

Mr. HiESTER begged leave to call the attention of the genllemaa 
from Northampton, (Mr. Porter) to the phraseology of the amendment 
which had been adopted, as it was importaiu in settling this question. 
The words were — *' until otherwise directed by law, the courts of com- 
mon pleas shall continue as at present established." ** Until otherwise 
directed by law." Now, Mr. H. would inquire how long these word« 
would bind the legislature ? 

Mr. Porter, of Northampton, said that the word-j ** until otherwise 
directed by law," would bind the legislature until such time as they saw 
occasion to alter the organization of the couris of common pleas. And 
the gentlemafn from Lancaster, said Mr. l^., may pile parao^raph upon para- 
graph, and section upon section, if he pleases, but so long as these words 
"until otherwise directed bylaw" sliall re.r»ain, all his labor will be 
nuflratory, if the legilsature chooses to make any changes. - 

Mr. Fuller, of Fayette, said that the proposition of the gentlenua 
from Beaver, (Mr. Dickey) was an important one, and tiiat it deserved tm 
be well weighed by this body. 

What answer, said Mr. F., has the gentleman from Northampton, 
(Mr. Porter) given to the inquiry of the gentleman from Lancaster (Mr- 
Hiester) ? Why he has told us what the amendment of the gentlcmaa 
from Luzerne (Mr. Woodward) tells us, and no more: — that is to say, 
"that until otherwise dirfected by law, the courts of common pleas shall 
continue as at present established." We understand this. But what is 
wanted here is, that there shall he a provision in the fundamental law of 

▼•L. XI. H 
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the land that the legislature shall not 90 change the organization of the 
courts of common pleas as to dispense with the associate judges. But 
the proposition of the gentleman from Luzerne, which we have adopted 
and incorporated into this article, leaves the matter in the discretion of 
the legislature. I want a definite provision to be inserted in the ^consti- 
tution, making it imperative that the associate judges shall be retained, 
and leaving no diseretionto the legislature, express or implied, to dispense 
with them. And with any thing less than this, I, for one, shall not be 
satisfied. I believe that no change in this respect is desired by the peo- 
ple ; but, on the contrary, I believe, that they want a constitutional pro- 
vision by which the legislature shall be prohibited from making any 
change of the kind. 

I do nut think that there is any weight in the remarks of the gentle- 
man from Northampton (Mr. Porter;) and, much as I appreciate gentle- 
men of the bar, I am inclined to the belief, that the expressions, which 
he has made use of about associate judges and about men of common 
sense, will not meet with the approbation of the people of Pennsylvania. 
He may take his broad-axe and hew out decisions as he pleases ; but I 
believe it to be right and in accordance with the wishes and the interests of 
the people, that every law judge should be well braced on each side with 
men of sterling honesty and sound common sense ; not meaning, how- 
ever, as 1 certainly do not, to speak with any disrespect of judges learned 
in the law. This, I say, is what the people want; and this is the object, 
which the gentleman from Beaver (Mr. Dickey) and the gentleman from 
Lancaster (Mr. U tester) are desirous to accomplish. I am decidedly in 
favor of the amendment of the gentleman from Beaver, and shall vote for 
its adoption. 

Mt. Earle, of Philadelphia county, said that he agjreed with the gen* 
tleman from Fayette (Mr. Fuller) in thinjiing, that it was well to have 
iipon the judicial bench, not only men learned in the law, but men who, 
possessing no extraordinary learning, were eminent for their common 
sense. But nevertheless, said Mr. E., I hope that the motion of the gen- 
tleman from Lancaster (Mr. Hiesier) to strike out this portion of the 
amendment ol the gentleman from Beaver, will be agreed to; because I 
think that we may safely suffer the legislature to allow a court to be held 
by a single person, whenever necessity may require it. 

The gentleman from Beaver, (Mr. Dickey)' has shown himself willing 
to trust (he legislature with the power to grant irredeemable privileges 
for any indeiiniie length uf time; he has shown himself willing to give 
them the power to grant particular privileges which are to endure forever 
— and yet he is afraid to trust them with the matter of organizing a county 
t:ourt. 

Now, I am of opinion, that a gentleman who has evinced, beyond the 
possibility of doubt, that he is willing to trust the legislature in matters 
of such vital import as those to which 1 have referred, need not manifest 
any apprehensions as to trusting them in minor matters such as are now 
before us* 

Trust this questionfto the legislature ; and if it should happen that one 
legislature should do that which is not in accordance with the wishes of 
the people, a subsequent legislature can easily remedy the evil. 
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Mr. Merrill, of Union, said that this question seemed to him to resoWe 
itself into a question of common sense and common honesty. It was also 
a question of considerable importanee ; and if an associate judge must, 
of necessity, sit on the bench of the court of common pleas, why, the 
eonrt must adjourn if he should not happen to be there, and thus great 
inconvenience might be the result. 

What, said Mr. M., is the history of thts matter in Pennsylvania, since 
the year 1809 ? There have been abundant instances of president judges 
holding these courts by themselves. And, let me ask, have there ever 
been any complaints made on the subject either to the legislature, or to 
this convention ? Have there been any public meetings held in relation 
to it? Has any one offered any complaint? Some years ago, a com- 
plaint was made that there were not courts enough, and the district courts 
were appointed with one judge. Since that time, the number has been 
increased to three judges, but each of these judges can hold a court. 

The district court which is held in Lancaster county, formerly had two 
judges, but is now held by a single judge. And such also is the fact in 
Allegheny county. Who has complained of this ? If, then, we hnve the 
experience of thirty years before us during which the legislature has con- 
stantly been carrying on the system in this way, I ask why is it thought 
necessary at this time that we should insert a provision in tlie constitution 
declaring that a single judge shall not sit alone on the trial of cases ? 

Bat gentlemen tell us, that there must be some common sense on the 
bench of these courts, as well as sound legal acquirements. Be it so. I 
have no objection to that; — but what must the associate judges do in the 
trial of a cause? Does the gentleman from Beaver couiity (Mr. Dickey) 
expect them to charge the jury, and to lay down the law different to 
what the president judge does ? Does the gentleman expect that there are 
to be two charges — one being one way, and the other another. There 
must be such instructions given by the court as can be inquired into by a 
higher court, if either party sliould think proper to carry the case up. But 
if there are to be two instructions, which is to be the subject of the writ 
of error? Which can you over-haul in the higher court? 

What then does the gentleman wish ? Does he desire that the associate 
judges should be compelled to sit upon the bench, to hold a sort of chit 
chat with the president *udges, to enter mto details as to the characters and 
pursuits of the witnesses and parties engaged — and te make known to 
them the friendships or the enmities which may exifi in that neighbor- 
hood ? If so. 1 think a little reflection cann-jt fail to satittfy him that 
such officers are not necessary. 

Take tlie matter in any point of view in which it can be placed, I ask 
what is the use of the associate judges on the bench of the court of com- 
mon pleas ? If his opinion on the trial of any cause, should differ from 
that of the president, it b not liable to be over-hauled, unless there are 
two of them; and if his opinion coincides with that of the president, it 
adds nothing to iu So that suitors are put in greater jeopardy when 
associate judges are present than when they are not. 

I believe that the judicial hbtory of the state of Pennsylvania shows 
that the system heretofore porsoed has been satisfactorj to the people ; 
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and surely, if it had not been so, it never would have been agieed to by- 
successive legislatures for a space of more than thirty years. If ihe peo- 
ple of Lancaster or Allegheny county did not like this system, they would 
have petitioned the legislature for its alteration. They, hovever, have 
been silent; so far as I know, there have not been any complaints made, 
and I believe that the people there are quite contented, 

Mr. Scott said, he was afraid he should feel himself compelled to vote 
against the amendment of the gentleman from Keaver, (Mr. Dickey). And, 
said Mr. S., 1 will state in a few words the reasons why I shall be obliged 

to do 80. 

In the first place, let me call the attention of the convention to the 
terms ©f the amendment, in order that we may see what construction they 
are capable of receiving. It says : 

•' The governor shall nominate, and by and with the advice and consent 
of the senate, appoint two associate judges in each county who, during 
their continuance in oifice, shall re.Me in the county. A president judge 
shall be nominated, and by a?id with the advice and consent of the senate, 
be appointed in each judicial district who, during hi^ continuance in 
office, shMl reside therein. The president and associate judges, any two 
of whom shall be a quorum, shall compose the respective courts of com- 
mon pleas." 

Here, the lanjriiage is imperative. The governor shall do all this. 
Well, sir, this is the pteseni organization of your courts of common pleas. 
You have a president judije in each judicial district, and you have two 
associate judges. 1 am not sure whether the adoption of the amendment 
would not at once involve the constitutional legislation out of office of the 
existing president and associate judges ; because if, by your schedule 
or in any other way, you leave any of your existing president and asso- 
ciate judges in ofiice, ilien it is clear that this constituti(>nal .amendment 
can not be complied with by the goveinor. The language of it, as you 
will perceive, is absolute and peremptory. The governor shall, &c. 

Now, you can not have these appointments made, unless you get rid, 
in the first place, of every president and every associate judge in the 
commonwealth. If it is the object of the gentleman from Beaver to pre- 
serve the associate principle, he should alter the language of the amend- 
ment, and he should gay something like this : — 

*' That at all times hereafter two associate judges shall be preserved 
on the bench of the comn»onwealth." 

Our votes are claimed in favor of this amendment on the ground, that 
if we ad()i)t the amendment of the gentleman from Luzerne (Mr. Wood- 
ward) without this addition, it will intimate a wish that the associate jud- 
ges should hereafter be dispensed with. For ray own part, I do not think 
that this result will follow ; because, in that particular, the amendment 
of the gentleman from Luzerne, is precisely the same thing as the fourth 
section of the fifth article of the constitution of 1790, which was stiuck 
out on first reading in committee of the whole. Under that fourth sec- 
tion, it was competent for the legislature either to dispense with the 
associate judges or to increase the number; — to make them either learned 
01 unlearned, and to do with them ex^ictly as they might think proper. 

"Until otherwise direc.ed by law," says the section, '* the several 
courts of common pleas shall be established in following manner"-^and 
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then it goes on to state the organization. Under ihe language of this 
«eetion, therefore, ill the power which I have reference to, was clearly 
given ; and yet for the period of fii'ty years, the legislature of Pennsyl- 
vania has not been found inclined to dispense with the associate Judges ; 
although in some parts of the commonwealth where it has been thought 
necessary, the system has been improved upon by requiring the associate 
judges to be learned in the law. 

I, for one, think it would be belter to leave this matter to be acted upoy 
in the repoit of the committee on the schedule. At all events, 1 musi 
vote against the amendment of the ofentl^man from Beaver at this time, 
notwithstanding the ability with which he has pressed its adoption. 

And the question was then taken. 
And on the question, 

Will the convention agree to amend the amendment by striking ther«- 
from all after the word ••appointed," where it last occurs? 

The yeas and nays were required by Mr. Dickey and Mr. Clarke, of 
Beaver, and are as follows, viz : 

Yeas — Messrs. Agnew, Ayres, Banks, Barclay, Bedford, Bell, Biddle, Bigelow, Bon- 
ham, Brown, of Lancaster, Brown, of Northampton, Brown, of Philadelphia, Carey, 
Chambers, Chandler, of Philadelphia, Clarke, of Indiana, Cline, Cochran, Cope, Cox, 
Grain, Crawford, Crwn, Cummin, Curll, Darlington, Darrah, Denny, Dickerson, Donagan, 
Doran, Earle, Farrelly, Fleming, Foulkrod, Fry, Gamble, Gearhart, Grenell, Hastings, 
Hay hurst, Hays, Henderson,of Dauphin, Hiester, High, Hopkinson, Ingersoll, Jenks, Keim, 
Kennedy, Konigmacher, Krebs, Magee, Mann, McDowell, M'Shcrry, Meredith, Merrill, 
Merkel, Miller, Penn3rpacker, Porter, of Northampton, Purviance, Read, Riter, Ritter, 
Rogers, Royer, Russell, Scheets, Scott, Sellers, Seltzer, Serrill, Shellito^ Sill, Snively, Steri- 
gere, Stickel, Sturdevant, Thomas, Todd, White, Woodward, Sergeant, President — 85. 

Nats — Messrs. Baldwin, Bamdollar, Bamitz, Clapp, Clarke, of Beaver, Clark, of 
Dauphin, Dickey, Donnell, Forward, Fuller, Gilmore, Harris. Henderson, of Allegheny, 
Houpt, Hyde, Kerr, Long, Lyons, Maclay, M*Cahen, Montgomery, Overfield, Pollodc, 
Reigart, Saeger, Smith, of Columbia, Smyth, of Centre, Taggart, Wcidman, Young — 30. 

So the amendment to the amendment was agreed to. 

And on ihe question. 

Will the convention agree to the amendment as amended ? 

The yeas and nays were required by Mr. Dicket and Mr. Gearhart* 
and are as follows, viz : 

Yeas — Messrs. Bamitz, Bigelow, Bonham, Clarke, of Beaver, Clarke, of Dauphiib 
Cochran, Crawford, Crum, Cummin, Curll, Denny, Dickey, Dickerson, Donnell, Fuller, 
Gearhart, Gilmore, Grenell, Hastings, Hays, Hiseter, Keim, Kerr, Konigmacher, Krebs, 
Magee, Mann, M'Sherry, Meredith, Merkel, Miller, Montgomery, Overfield, Pollock, Rit- 
ter, Royer, Saeger, Seltzer, Shellito, Smith, df Columbia, Smyth, of Centre, Snively, 
Stickei, Sergeant, President — 44. 

Nats — Messrs. Agnew, Ayres, Baldwin, Banks, Barclay, Bamdollar, Bedford, Bell, 
Biddle, Brown, of Lancaster, Brown, of Northampton, Brown, of Philadelphia, Carey, 
Chambers, Chandler, of Philadelphia, Clapp, Clarke, of Indiana, Cleavinger, Cline, Cope, 
Cox, Crain, Darlington, Darrah, Donagan, Doran, Earle, Farrelly, Fleming, Forward, 
Foulkrod, Fry, Gamble, Harris, Hayhurst, Henderson, of Allegheny, Henderson, of Dauh 
phin, High, Hopkinson, Houpt, Hyde, Ingersoll, Jenks, Kennedy, Long, Lyons, Maclay, 
M'Oahen, M'Dowell, Merrill, Nevin, Payne, Pennypacker, Porter, of Northampton, Pur- 
viance, Reigart, Read, Riter, Rogers, Russell, Scheetz, Scott, Sellers, Serrill, Sill, Sterigere, 
Sturdevant, Taggart, Thomas, Todd, Weidinan, White, Woodward, Young — 74, 

So the questioa was determined in the negative. 
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And the question then recurring. 

Will the convention agree to the amendment as amended? 

It was determined in the affirmative without a division. 

So the section as amended, was agreed to. 

A motion was made by Mr. Forward, of Allegheny, 

To amend the report of the committee by inserting the following new 
section, viz : 

•* No judge of any court of record shall be eligible to any other office 
in this commonwealth, until afier the expiration of one year from and 
after the time when he shall have ceased to hold the said office.** 

Mr. FoHWARD said, that when this article was under discussion in 
committee of the whole at Harrisbur^, he had brought to notice the pro- 
position which heiiad now offered. It was not his intention to repeat any 
part of the f%marks he made at th^t time, in favor of the adoption of such 
an amendment to the constitution. He would simply ask that the years 
:ind nays might be called, so that he miglit have an opportunity of recor- 
ding his name. 

A motion was made by Mr. Porter of Northampton, 

To amend the section by striking therefrom the words '* after the expi- 
ration of one vear from and after the time when." 

Which said motion was rejected. 

And the question then recurring, 

Will the convention agree ta the said section ? 

The yeas and nays were required by Mr. Forward and Mr. Martin, 
and aie as follow, viz : 

YsA8 — Messrs. Agnew, Ayres, Baldwin, Barclay, Bamdollar, Biddle, Brown, of 
Lancaster, Brown, of Northampton, Carey, Chambers, Clarke, of Beaver, Clark, of 
Dauphin, Cline, Cochran, Cope, Cox, Darlington, Darrah, Denny, Dickerson, Far- 
relly. Forward, Harris, Hays, Henderson, of Dauphin, Ingersoll, Kerr, Konigmacber, 
Long, McDowell, M'Sherry, Meredith, Merrill, Merkel, Montgomery, Pennypacker, 
Pollock, Purviance, Read, Riter, Rogers, Royer, Russell, Scott, Serrill, Sill, Snively, 
Thomas, Todd, White, Woodward, Young, Sergeant, President — 63. 

Nats — Messrs. Banks, Bamitz, Bedford, Bell, Bigelow, Bondham, Brown, of 
Philadelphia, Chandler, of Philadelphia, Clapp, Clarke, of Indiana, Cleavinger, Crain, 
Crawford, Crum, Cummin, Curll, Dickey, Donagan, Donnell, Doran, Earle, Flem- 
ing, Foulkrod, Fry, Fuller, Gamble, Qearhart, Gihnore, Grenell, Hastings, Hayhurst, 
Henderson, of Allegheny, Hiester, High, Hopkinson, Houpt, Hyde, Jenks, Keim, 
Kennedy, Krebs, Lyons, Maclay, Magee, Mann, Martin, M'Cahen, Miller, Nevin, Overfield, 
Payne, Porter, of Northampton, Rcigart, Ritter, Seager, Scheetz, Sellers, Seltzer, Shel- 
lito, Smyth, of Columbia, Smith, of Centre, Sterigere, Stickel, Stunievant, Taggart^ 
W«dman— 66 

So the amendment was rejected. 

A motion was made by Mr. Forward. 

To amend the said report by inserting the following new section, vizt 
** The legislature shall provide by law for the appointment tf commission* 
ers to take the depositions of witnesses in cases of complaints made 
against any of the judges of the supreme court or inferior courts, and 
the depositions of witnesses thus taken may be read on the trial of the 
party accused, or on the investigation of complaints made to the legisla- 



PENNSYLVANIA CONVENTION, 1838. 119 

ture against him, unless he shall specially demand the personal attendance 
of such witnesses." 

Mr. Forward said, he wished to say a very few words on ihe subject 
of this amendment. 

While, continued Mr. F., I would adopt every necessary measure to 
preserve the independence of the judiciary, I would also make them 
acceptable to the people ; so that in case a judge should prove incompe- 
tent for his duties, or should misbehave himself either in or out of office, 
every facility, which the public interests might demand, for Jnquiry into 
any complaints that might b« made, may be afforded. 

By this amendment commissioners are to be appoirued to tnke the depo- 
sitions of witnesses, who mij(ht otherwise be called to the seal of govern- 
ment to testify against the accused. By this means a judge would have 
the opportunity to cross examine witnesses at home. The amendment 
secures to him the privilege of calling for the attendance of witnesses at 
the seat of government, if he should think that it is requisite for him to 
do so. It secures to him the privilege either of confronting at home the 
witnesses wlio may be brought against him, or of requiring their personal 
attendance at the seat of government, as he may choose. No injury can 
result to the accused parly by the adoption of a provision of this nature, 
while great inconvenience as well as public expense would be saved. 

Mr. Merrill, of Union, said he would suggest to the genlleman from 
Allegheny, (Mr. Forward) that a provision making it dependent on the 
will of the judge, whether the witnesses should attend at the seat of gov- 
ernment or not, would be entirely unavailing. If any amendment of the 
kind is inserted in the constitution, said Mr. M., it should provide that 
for reasonable cause shown, the attendance of the witnesses should be 
required. Of course, it will not be the interest of ihe judge to nflbrd any 
facility for carrying on a pioseculion against him, which may be aitei.ded 
with very serious n^sults. I say, therefore, that there ought to be 
reasonable cause shewn ; and that, otherwise, the amendment will be 
unavailing. 

Mr. Forward said, he believed that those gentlemen who had been in 
the legislature whtn these investigations into the characters of judges had 
been carried on, would bear witness that, in nine cases out of ten, ihe 
depositions of witnesses might as well be taken at home as at Harris- 
burg. The amandment, said Mr. F., provides that the depositions shall 
be taken at home where the judge can cross-examine the witnesses. The 
testimony will be taken there ; but if he requires their attendance, they 
may be brought to the seat of government. But I do not think that, 
under such a provision, any man would dare, from mere caprice, to bring 
a man to the seat of government simply for the purpose of proving th« 
same facts, which might be as well and as satisfactorily proved at home; 
and, indeed, the very exhibition of such a caprice on the part of the judge 
would have a tendency to alienate the feelings of the legislature^ and to 
create a spirit unfavorable to him in the very body whose duty it would 
be to pass judgment upon him. 

Mr. HoPKiNsoN, of Philadelphia, said this appeared to be an amend- 
ment, striking at one of the most important principles in the law of evi- 
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dence. It provided for testimony being taken at home. The judge 
against wliom complaint is made, may be at Pittsburg, at Harrisburg, or 
at Lancaster. He must follow these commissioners about from place to 
place, or have the evidence taken in his absence. But this was not the 
most important consideration. Ifthere be a great principle to be sacredly 
guarded it is this, that evidence should be given before judges. Is it pos- 
sible that a judge complained of, is to be degiaded so low that he is not 
even to be allowed the privilege of a man accused of a common assault 
and battery ? Judges are thus to be crippled by piece meal, uniil, at last, 
it will become dangeroiis to be a judge. No man now, under the law, can 
be brought before a court of justice, without being allowed to have the 
witnesses against him examined before a jud^e. But any thing seems to 
be fair against a judge. Any •cour:se may be pursued against him although 
at varijance wiih common law. Let your judges at least have the privi- 
leges of common citizens. But if a judge is to be compelled to follow 
hitf accuser about, and then take the chance of cros3-examinMion, this is 
creating an invidious distinction. He hoped that on reflection, his fi lend 
from Allegheny, who was always as sound in his principles as in his law, 
would withdraw this amend meat. 

Mr. Bell of Chester, stated that he observed a disposition on the part 
of this body tn legislate. They were inclined to usurp legislative powers, 
and on every topic there were gentlemen so ingenious as to find some 
defect in the existing constitution which authorized legislative action 
here. 

This amendment gives no power beyond what the l«»gislatore already 
possesses. The legislature may drag witnesses from every part of the 
state to give evidence. They may do this r.o^^ ♦ aPid does the gentleman 
from Allegheny wish to usurp legislative l'Lim:ti(uis ? Ought we to ex- 
ercise these functions, if we have the power? \\i his amendment, the 
gentleman has put the judge below the level ofihe meanest criminal. His 
reputation akid his bread are to he both put in peril, and he is to be sub- 
jected to a form of trial from whjch the meanest citizen is exempt. In 
ordinary cases, a court will uoi hear depot^iiicns when a witness is not able 
to attend from sickness, yet you iniroduee that practice here. Would 
you destroy the common rule ol proceeding t No uian can estimate 
written testimony as cr)rreetly as he can oial evidence. In a case of pro 
petty, or ot a criminal offence, could you perniit a party to introduce 
secondarv evidence, when tljat of a primary character was within reach ? 
Would you do this in no case except that of a judge who on convic- 
tion, would be subjected to the highest punishment which can be 
inflicted? 

Mr. BiDDLE, of Philadelphia, asked the attention of the convention 
ior a short time. 'J'here was nothing of higher importance than that 
your judges should not only be pure but free from the suspicion of im* 
purity. Every thing calculated to injure the judicial character, must 
injure the whole country. Now it was proposed in every county, to 
establish a body of officers to take testimony against a judge, on any 
charge which may be laid to his prejudice. These are to be perpetual 
©fficers. What respectable man would take his seat on the bench, if he 
was thus to be t)laced at the mercy of a body of men (appointed to take 
testimony agaiiibt him? 
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The gentlemen from Philadelphia, (Mr. Hopkinson) and Chester, 
(Mr. Bell) had put their opposition to the amendment on the ground that 
the noeanest criminal, in all cases, has a right to be confronted with his 
accusers. Would you place citizens selected for the highest juilicial 
office, on the low level of men whose sole object is to take testimony ? 
We have been long accustomed to read of the abuses committed by the 
chief magistrate in the exercise of the veto power. Let us not subject 
the judicial branch to a similar odiu'm. Let them remain on that basis of 
respectability which will continue to secure to them the respect of the 
community. 

Mr. Stkrigere, of Montgomery, was of opinion that as these officers 
are liable to impeachment, and as they could now be subjected to a direct 
responsibility by the abolition of the tenure of sfood behaviour, the neces- 
sity for such an amendment was lessened. The situation of the judges 
was very different now from what it was under the old constitu- 
tion. 

Mr. Forward, would say one word in reply. He was not certain that 
the power does exist in the legislature; and it was that uncertainty which 
led him to offer the proposition which he had the honor of submitting. 
He was inclined to think that the views taken by the learned judge, (Mr. 
Hopkinson) even if the legislature had the power, would deier them from 
the exercise of it, as they might be fearful of alarming the country. He 
(Mr. F.) knew thu the legislature had not the power, or it was doubtful 
whether they possessed ii. He insisted on it that the provision could 
not in the slightest degree, do harm, but it might do good. A judge is 
not brought before the legislature an a rriminal, or for having committed 
a misdemeanor in office. He is brought there for consrience sake — for 
wapt of ability to discharge the duties of his office. He saw no injustice 
in a proceeding of that kind. But that apart: the meanest criminal court 
of quartet sessions possesses the right of confronting a witness. And he 
asked, was it proposed to take away this right from a judge ? Was it 
proposed to impair that right? Why no, that was not the object of the 
amendment; but, it was to save the trouble and embarrassmenjt incident 
to the prosecution of judicial officers before the legislature at a great dis- 
tance from those who mi ht be required as witnesses. It was perfectly 
well known in practice, and he was confident that every gentleman pre- 
sent who had been in the lej^Ulature, would bear him out in the assertion, 
that in three cases out of lour, the evidence might have been as well 
taken at home, and the evidence, perhaps, would not have been required 
by the judge. If he demanded and required their attendance, why he 
might have it. 

But why should there be all this difficulty and trouble unnec(?ssarily, 
when it was conceded that tlie testimony might be as well taken a-t the 
home of the witness, without summoning him to attend here. Now, 
if a judge had any complaint to make of injustice, all that he had to do 
was to demaad the attendance of witnesses at the seat of government. 
Witnesses might be brought there at very great inconvenience, and kept 
there while the inquiries were going on in the winter season. There 
might be cases of gross injustice where complaints would be withheld 
from the very fact of there being very great inconvenience in lelation to 
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the prosecution. And, while we guard the judges from oppression or the 
slighiest injury, why shouhl not ev«ry conveaience and facility be giyea 
to ihe plaintiff ? The judge was in no danger. The aniendtnent could 
do no harm, but might do much good. 

Mr. Earle, of Philadelphia county, said that this amendment wa9 
objected to from analogies drawn from courts of justice. And, it was 
sjid, with much truth, that that rule which would be improper and un- 
just in a court of justice, would be equally so in regard to judges charged 
with misdemeanor and felon5^ Now, the question arose — would such a 
rule be improper in courts of justice : He had been of the opinion, for 
years past, that the adoption of a rule of the character proposed by the 
delegate from Allegheny, (Mr. Forward) would be of great importance, 
and would make the courts such as they ought to be, greatly to the advan- 
tage of the defendants. The rule was one that should be applied in all 
civil cases. It was only right that a defendant should have his choice 
as to whether, op not, he would have the personal attendance of wit- 
nesses. 

It would save time and expense and prevent the law's delay ; and it 
would place the testimony of the witnesses in clear language, read over 
and corrected before signing. Every honest judge that was brought be- 
fore the legislature, would prefer that the evidence of a witness of good 
character should be reduced to writing. But if the witness was a person 
of bad charact r, the judge might require his attendance, if he thought 
proper. He (Mr. E.) did not entertain the opinion that a term of fifteen 
years was not too long. On the contrary, he thought it monstrous. 

Mi. BipDLE, of Philadelphia, said that on this, as on every other occa- 
sion, whenever his friend from Allegheny introduced a proposition — and 
there was no member of this body whom he held in higher esteem — nO" 
one to whose judgment he would rather defer, and no one whose acute- 
ness he more admired — he found it exceedingly difficult to take an unfa- 
vorable view of it. He, however, felt himself bounJ in the present 
instance to regard the amendment now before the convention in that 
light. 

The gentleman has said there is no analogy between a judge on his 
trial and a common offender. I say, may not that judge be removed by 
the senate and be pronounced incapable of holding any description of 
office whatever? And, if this be so, I ask whether this provision is cal- 
culated to secure to him as fair a trial, and an equnl opportunity of detec- 
ting error, and bringing false charges to light by the examination of wit- 
nesses, as the common offender? I ask if the judge ought not to be 
placed on the same terms as the common offender ? But my friend has 
said that he would take away no right. I would remind that gentlemai; 
of his own language, yet almost fresh in his ear. He has asked, would 
a judge against whom a deposition had been taken dare to bring forward 
a witness, before the legislature? Why, the gentleman himself, in the 
remarks he has made, has furnished the best refutation of the soundness 
of that position. 

Mr. Forward, in explanation said — The gentleman from the city, 
(Mr. Biddle) misunderstood me : I did not say that a judge against whom 
a deposition had been taken, would not dare to call a witness, but that 
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where no possible advantage could be gained by the attendance of the 
witness, it was not likely that it would be required, inasmuch as a requi- 
sition made from mere caprice, and productive of nothing but trouble and 
expense, must result in disadvantage to the party making it. 

Mr. BiDDLE said, that all experience had taught us the great value of 
oral testimony over written. For when a witness presented himself on 
the stand, an opportunity offered of looking him in the face, of observing 
his manner, and of judging what faith might be given to his testimony. 
These things had been looked to as the safe-guard in every case — in all 
cases. He trnsted that that panoply which had heretofore bei^n thrown 
around the judicial officers would not be taken awa}', and that they would 
not be left exposed to the pelting of the pitiless storm. But the 
judges in that situation and the community at large would not be safe. A 
blow aimed at the judges is a blow aimed at the security of the people.. 
They ought always to have an opportunity of confronting their accusers, 
where prejudice and passion only might, in many instances, have induced 
them to become so. 

Mr. Forward and Mr. Foulkrod, asked for the yeas and nays which 
were ordered. 

And the question being taken on agreeing to the proposed section, it 
was decided in the negative^ — yeas 12 — nays 96, as foilow : 

YiAS — Messrs. Brown, of Lancaster, Cox, Denny, Dickey, Earle, Forward, Hays, 
HoiderBon, of Allegheny, Montgomery, Pollock, Royer, Russell — 12. 

Nats — Messrs. Agnew, Ayres, Baldwin, Banks, Barclay, Bamdollar, Bedford, Bell^ 
Biddle, Bigelow, Bonham, Brown, of Northampton, Brown, of Philadelphia, Carey, 
Chambers, Chandler, of Philadelphia, Clapp, Clarke, of Beaver, Clark, of Dauphm, 
Clarke, of Indiana, Cleavinger, Cline, Cochran, Cope, Crain, Crawford, Crum, 
Cummin, Curll, Darlington, Darrah, Dickerson, Donagan, Donnell, Doran, Fleming, 
Foulkrod, Fry, Fuller, Geaxhart, Gilmore, Grenell, Harris, Hastings, Hayhurst, Hen- 
derson, of Dauphin, Hiester, High, Hopkinson, Houpt, Hyde, Ingersoll, Jenks, Keim,, 
Kennedy, Konigmacher, Krebs, Long, Lyons, Maclay, Magee, Mann, Martin, M*Ca^ 
hen, M'Sherry, Meredith, Merkel, Miller, Nevin, Overfield, Payne, Pennypacker 
Porter, of Northampton, Purviance, Reigart, Read, Hitter, Rogers, Scheetz, Scott, 
Sellers, Seltzer, Serrill, Shellito, Sill, Smith, of Columbia, Smyth, of Centre, Snively, 
Sterigere, Stickel, Sturdevant, Taggart, Thomas, Todd, White, Woodward — 96. 

The third section of the said report, postponed on the 25th instant, 
and which is in the words following, viz : 

<« Section 3. The jurisdiction of the supreme court shall extend over 
the state ; and the judges thereof shall, by virtue of their offices, be 
justices of oyer and terminer and general jail delivery, in the several 
counties," 

Was then taken up, considered, and no amendment was offered 
thereto. 

And it was thereupon. 

Ordered^ That the amendments to the said article be referred to the 
committee to report, prepare and engross them for a third reading. 
A motion was made by Mr* Grsnell, 
That the convention now adjourn. 
Which was agreed to. 

And the convention adjourned until half past nine o'clock to-morrow 
morning. 
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WEDNESDAY. January 31, 1888. 

Mr. Earle, of Philadelphia, presented a memorial from a number of 
citizens of the city and county of Philadelphia, praying that an amend- 
ment may be introduced into the constution of this commonwealth, making 
provision for a more effectual security of freedom of speech, of the press, 
and of peaceably assembling for public discussion, as well as for prevent- 
ing violence by mobs and riots, and for compensating those, or their heirs, 
"who may be injured in person or estate thereby: which was laid on the 
table. 

Mr. Kerr, of Washington, submitcd the following^ resolution, viz : 

Reaolvedy That the committee appointed to superintend the printing of the Debates of 
this Convention, be instructed to make such airangements as will hereafter prevent the 
insertion of reports and documents not intimately connected with the debates of this body, 
pr amendments proposed to the constitution. 

Mr. Kerr moved that the convention do now proceed to the second 
reading and consideration of this resolution, which was decided in the 
negative — ayes 28. 

Mr. Cochran, of Lancaster, moved that the convention do now re-con- 
sider the vote given on yesterday, agreeing to th :: resolution relative to the 
report of the committee appointed to prepare, engross or report the amend- 
ments made to the constitution, for the third reading, in the woids fol- 
lowing^, viz : 

** Resolvedt That the report be recommitted to the committee, with instructions to that 
committee to suggest existing incongruities, and to recommend such verbal alterations in 
the amendments as wdl more clearly express the object of said amendments, without 
changing the meaning, and that the committee report specially to the convention any c<hi- 
tradiction which they may discover between the amendments proposed and the existing 
constitution. 

The motion to reconsider this vote being under consideration : 

Mr. Cochran explained that it would not be in the power of the com* 
mittee to come to any agreement as to the phraseology of the articles. It 
would be necessary to have a committee of a smaller number, that the 
business may be taken up, and disposed of. The selection of a smaller 
committee will have the effect of accelerating their labors. In view of 
this consideration that it would have the effect of expediting the business 
of the convention, he would ask for the yeas and nays on his motion. 

The call being sustained, the yeas and nays were ordered. 

Mr. Porter, of Northampton said as he had no opportunity yesterday, 
being in the chair, to make a reply which he intended to make to some 
observ4itions, he would now take occasion to say a single word. He 
knew not on what ground any gentleman could undertake to say that the 
committee could not perform the task assigned to them. He had no idea 
of a vote of indirect censure being cast upon a body which was faithfully 
doing its duty. A report yesterday of the difference of opinion in the com- 
mittee was properly and modestly submitted to the convention. Yester* 
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day the powers of the committee were defined, and was it. just, at^ this 
time, to discharge the committee ? No other committee could better per- 
form the duty. He knew of nothing to prevent them from discharging 
the duty. There may be discordances. But they might appoint a sub- 
committee. He would make no reply to the happy simile of the gentle- 
man from Beaver touching Jim Crow, because he was not so much of an 
abolitionist as that gentleman. It may be that some of the members of 
the committee had changed their minds, but these may be gentlemen who 
hate the reputation of being practiced in summersets. 

Mr. Meredith, of Philadelphia, vindicated himself from the charge of 
a design to pass censure on the committee. The motion had been made 
at the request of some of the members of the committet, who were desi- 
rous that ilie subject should be again brought up for the action of the con- 
vention. 

Mr. Hayhurst, of Columbia, said he was ready to vote in favor of the 
motion for re-consideration, if he could be convinced of the fact, that the 
majority of the committee had no right to make a report. In the com- 
mittee to which he belonged, he was sometimes in a minority, but as their 
secretary, he always carried into effect the views of the committee. Let 
the majority make a report, and the convention, if they see fit, can reverse 
it. The minority are bound to let the majority make a report, with the 
full privilege of having it reversed. 

Mr. Denny, of Allegheny, thought that a mistaken impression existed 
as to what had happened in the committee. Nothing had occurred there 
which was either discordant or unfriendly. The only question was 
whether the committee were possessed of certain powers, and as the com- 
mittee had not been able to settle down on this question, it wan refered to 
the convention. Nothing had occurred in the committee more than that 
they could not settle down unanimously as to the extent of their power?, 
and therefore it became necessary to apply to the convention on the sub- 
ject. Whatever committee should he appointed, they must have sufficient 
powers to enztble them to discharge the duty referred to them. 

Mr. CocHRAS disclaimed any intention to r»ast censure on the commit' 
tee. When the question was up yesterday, a motion was made to dis- 
charge the existing committee, ond to appoint a smaller one. If the busi- 
ness could be placed in a position in which it could be got aloag with, 
without difficulty and delay, he would be satisfied. This committee was 
constructed on an aristocratic basis. There was a chairman, and there 
was a committee of captains. They were all certainly well qualified, but 
officers will not work well in line. He knew nothing about what had 
taken place in the committee. 

Mr. Bell, of Chester, said that every one must acknowledge how impor- 
tant it is that we should expedite our labors ; yet, he would not vote 
for this motion, had not members of the committee expressed a wish 
to be discharged from the further consideration of the subject. He would 
not go into matters which took place in the committee, but the passage of 
irms which he witnessed yesterday, shewed that we were not likely to 
come to any agreement. Again, an objection was made that the com- 
mittee was too large. With the conflicting ideas and opinions which 
prevail there, the present committee could not act speedily. For thes^ 
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reasons and to have a suitable committee — some of the same gentlemen, 
if the Chair should think proper — he would vote for the motion. 

Mr. HoFKiNsoN, of Philadelphia, hoped that th^ motion would prevail, 
and^thnt a smaller committee would be appointed. He had no feeling of 
hostility to any of the proceedings, but he thought that the committee 
was too large. When other committees were composed of a large number, 
the object was to secure a beneficial interchange of opinions. But this 
was a ministerial committee, and the smaller it was the belter. Where 
principles were involved, the committee ought to be large; but this com* 
mittee had no power to reject or alter the principles which had been 
adopted. This was too large a committee. It would be better if it cou- 
sisted of three members or even of one member only. There were but 
three engaged in the formation of the federal constitution, and the work 
was performed by one of these. It was impossible for this committee to 
proceed with unanimity or expedition. From what had passed on this floor 
it was clear that there weie differences of opinion, as to the true meaning o 
the constitution. The experiment had. not been succesful, and for the pur 
pose of having the business well and quickly done, he desired to see i 
smaller committee. Should the present motion be unsuccessful, he inten 
ded io ask to be discharged from serving on the committee. The gen 
tleman from Susquehanna had said, th^t those who were opposed V 
all fundamental changes should not be trusted with the work of revision 
I (said Mr. H.) only am liable to the charge, and therefore I hope 
shall be excused from serving on this committee; 

Mr. Chambers, of Franklin, as a member of the committee, rose t 
express again his hope that the committee would be discharged. As no 5 
constructed, it was too large for prompt action on the business which hai 
been referred. Matters cannot be acted on without too much delay. Th 
committee ought to consist of such a number as can be brought togethe 
in a few minutes. The business to be done is of a nature to require th 
action of a smaller body. There was a variety of opinions, and the dis 
cussions consequent on that diversity consumes much time. In regard tc 
despatch, therefore, the number ought to be diminished. There hac 
been nothing in the proceedings of the committee which ought to bring 
down any reflections on the character of that body. There were dilFer 
ences of opinion entertained, but they were expressed respectfully towardi 
each other. There had accurred nothing worthy of censure; and as to 
any scene inde(^orous or unbecommg he knew nothing of any such, yet 
he attended all the meetings. Believing, however, that it would be bet- 
ter, that the committee should consist of a reduced number, he hoped 
the motion would prevail. 

Mr. HiESTER, of Lancastee, expressed some regret that this subject had 
been again brought before the convention. Its discussion was likely to 
consume the whole of the morning. It appears that nothing had distur- 
bed the labors of the committee beyond the usual differences which pre- 
▼ailed in the opinions of individuals. If nothing more than this bad 
occurred, it did not appear to him that this could be considered a good 
reason for discharging the committee. If nine persons could not agrei 
how was it likely that a hundred and thirty-three could ? He did not sec 
that the business would be despatched better if the committee were diS' 
charged. The only teal difficulty in his opinion, had relation to the extent 
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of the powers of the committee, and these powers were sufficiently defined 
in the discussion which took place yesterday. If the wliole nine mem- 
bers of the committee could not agree, five of them ought to make a 
report, and the remaining four might make another report. He begaa to 
believe that the reference of the subject to a committee had a tendency to 
retard the despatch of business. 

If this committee (said Mr. H.) is to be discharged, only in order that 
weWiay appoint a similar one, it would be betteir that we should discharge 
it not for that purpose, but altogether. Experience has shown us that 
reports of committees^ where there may have been a want of harmony 
among the members composing them, have no weight at all with the con- 
vention, and that, instead of advancing and expediting our business, they 
are calculated to retard it. If we can not get along harmoniously with a 
committee of this kind, I say that the best course we can adopt is to dis- 
charge it altogether. But, inasmuch as this committee is now in posses- 
sion of specific instructions as to the duties which it is expected they 
will perform, I apprehend we might make one more experiment, and see 
if they can not get along agreeably to those instructions. It would be 
desirable, if possible, that they should do so. For these reasons, I hope 
that the motion to re-consider will not prevail. 

Mr. FuLLKR, of Fayette, said that h - hoped the motion to re-consider 
would be agreed to, and that the committee would be discharged. 

From the first moment at which the committee was appointed, contin- 
ued Mr. F., I foresaw that they would have difficulty in arranging the 
various amendments made to the constitution, although, to my view, it is 
at the best but a small matter to arrange those amendments under the appro- 
priate heads, and to make the necessary alterations in the phraseology 
without altering the substance. I should suppose it to be a matter which 
any gentleman in this body might dispose of in three hours. Indeed, I 
have no doubt of the fact. But a committee composed of nine members 
is altogether too large to answer the purpose we have in view, and a 
majority of the committee have frankly told the convention that in all 
probability, they could not arrange things satisfactorily. I think that a 
committee composed of three members is fully as large as ought to be 
appointed in this instance, and I care not whether they are all cunserva- 
Jlives or radicals. To me it is a matter of perfect indiff'erence. The 
powers given to the committee are, even in their utmost latitude, confined 
and limited ; and I take it for granted that no three gentlemen in this body 
would take upon themselves the responsibility of attempting to change 
any single principle which the convention has adopted. 

This does not fall within the sphere of the duties assigned to them. 
Their only prerogative is to arrange things under their dift'erent heads, 
and to correct and regulate the phraseology ; and I see no reason why the 
committee of nine should not be discharged. They made a report yes- 
terday as to their powers ; additional power was granted to them, and yet 
several of the members have told you this moriting ihat it was not probable 
they could agree. As our time is short, and as all these arrangements as to 
phraseology and otherwise must be made, it is necessary that the commit- 
tee should act promptly, and that they should not be trammelled with a 
number of members so large as to retard the progress of their basinefi. 
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I, therefore, hope that the committee of nine will be discharged, and 
that a committee of three will be appointed ih their place. I am per- 
fectly willing, however, that the committee of three sfiouUI be taken out. 
of the number composing the committee of ^nine. And, as I have said, I 
care not whether they are conservatives or radicals. 

Mr. Smyth, of Centre, said that one reason why he did not wish to 
discharge the present committee of nine Was that, to do so, would look 
very much like passing a vote of censure upon them. And I am not 
willing, said Mr. S., to do any thing of the kind. 

When the matter was under discussion yesterday, I thpught that power 
enough had been given to thecommittee,undertheiesohitionof the.genUe- 
man from Luzerne, (Mr. Woodward) to entible them to act harmoniously 
and to present a satisfactory report to the convention. I should like to be 
informed by some member 4)f the commiuee whether they held a meeting 
last niglit, and whether difficulty of any kind still exists, to annoy them. 
I was strongly in hopes that they would have been able to get along 
without further embarrassment. Why should we appoint a smaller num- 
b,er ? They can appoint a sub-committee, and the report of the sub-com- 
mittee can be submitted to the whole committee of nine ; before it is 
brought up for the approbation or rejection of the convention. These 
aie the reasons which induce me to feel a doubt as to the propriety or 
discharging the committee ; for it would seem to say to them, that we 
consider they are not able to perform the business put upon them. It 
does not appear, from what we have heard, that any unfriendly feelings 
exist between the members of the committee. We have now got throngh 
several articles of the constitution. Why not divide those articles among 
the committees — every two or three members of it forming a sub-commit- 
tee, and making their rei>orls to the general committee, before the reports 
come lo be acted upon in convention. 1 cannot perceive what difficulty 
there can be in pursuing this course. 

Mr. Porter, of Northampton, said he had not a doubt tl^at if thi» 
committee had been called together last evening, they would have mad^^ 
their report to the convention this morning on the iirst article of the con* 
stitution; for he did not believe that there was any difference of opinion 
among them in relation to that article, except so far as concerned the- 
incongruities exisiing between the fourth and the fifth section. 

Mr. EarlFm of Philadelphia county, said that he hoped the committee 
would not be discharged, inasmuch as he did not consider that any ^f the 
reasons which had been urged were sufficiently strong to require the con— 
vention to adopt that course. It has been said, continued Mr.,E„ that- 
the committee differ about the nature and extent of their power ; but every 
difficulty on that score was obviated by the power which was yesterday 
conferred under the resolution of the gendeman fiom Luzerne, (Mr. 
Woodward.) 

It has been also 8|id, that the committee differ about the phraseology.- 
For that very reason I should desire to have two reports, in order that we 
may come to a right understanding on the matters involved, that we may 
have all the views presented, and that we may then take our choice be* 
tween them. 
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It has been said that a committee composed of nine members is too 
large for the satisfactory accomplishment of the objects which the con- 
yentioQ had in view in appointing it. I do not concur in this opinion. — 
I prefer that the committee should consist of a number of members, so 
that if any thing escapes the observation of one, another will see it. 

We have been told also, that this is a conservative committee. 1 pre- 
fer, for my own part, that this should be the case. If they have any ob- 
jections to raise, they will thus be bound to raise them before the final 
action of the convention is had upon the amendments ; and Ij for one, am 
desrous that they should say frankly whether there is any thing imper- 
fect, and whether they want any, and what corrections. I have no doubt, 
as the gentleman from Northampton, (Mr. Porter) has stated, that if the 
committee had met last evening, we shonld have had a report from then 
this motnipg. 

Mr. Reioart, of Lancaster, said that he hoped this committee of nine 
woaUt bs discharged. Several of the gentlemen composing it, continued 
Mr. R., have requested that they might be discharged ; and I can not 
take the view expressed by the gentleman from Centre, (Mr. Smyth) 
that there would be any censure, expressed or implied, if we were to do 
that which, as I have said, several of the members of the committee are 
themselves desirous that we should do. The gentleman from Susque 
hanna, (Mr. Read) told us when the subject was before the convention 
yesterday, that he thought it would be impossible for this committee to 
come to any conclusion. The delegate from Franklin, (Mr. Chambers) 
said the same thing. The committee was appointed at an early day; 
they have had several weeks to deliberate, and they have as yet come to 
no conclusion. They told us yesterday, that they had not been able to 
come to a conclusion, because, in the language of their report, •' the com- 
mittee had not, in their judgment, the power to make changes.'' We then 
gave them the power, under the resolution of the gentleman from Ln- 
zerne, •* to suggest existing incongruities, and to reromraend such verbal 
alterations in the amendments as will more clearly express the object of 
said amendments, without changing their meaning." And also *'to re- 
port specially to the convention any contradiction which the}' may dis- 
cover between the amendments proposed and the existing constitution.** 
And what have we gained by this ? Nothing; — for the committee now 
tell us that they cannot come to a satisfactory conclusion. 

The gentleman from the county of Philadelphia, (Mr. Earle) says that 
he v^ ishes to have a counter report, so that the views of all ihe members 
of the committee maj' be laid before the convention, and that we may 
take eor choice between them. I dissent ectireiy from the opinion of 
that gentleman. I want a unanimous report; and we know that where a 
committee consists of so large a number, it is almost impossible for them 
to agree. A smaller committee can. agree, where a larger cannot. For 
my own part, I draw no party lines. The committee have no power to 
interfere in any way with any thing which this convention has done as a 
principle. I want them to act as a unit, and to have a unanimous report, 
whatever they may be. To secure this desirable object, and being fully 
satisfied that it can not be secured by any other meaus, I am in favor of 
discharging this committee, and of appointing in its place a committee 
consiBting of a much smaller number. 

▼OL. XI. I 
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Mr. DuKSYf of Allegheny, said that the gentleman from Lancaster, 
(Mr. Reigart) was mistaken in some important particulars as to the or- 
ganization of this committee. The genUeman has told us, said Mr. D., 
that the committee had been appointed at an early day, that they had bad 
several weeks to deliberate ; but that they had not been able to do any 
thing in consequence of the differences of opinion existing among them. 
I beg leave to correct the gentleman in this statement. 

When the committee first met, the proceedings of the convention were 
not in such order as to enable the committee to consider them. They 
were obliged to direct the journal to be printed, and to be laid on their 
table in a corrected form. This process took some days, and after thf s 
had been done, the committee assembled. I believe we met the first day 
after the journal in a corrected form, with the amendments made on 
second reading, had been laid on our tables. We had two meetings since ; 
and in consequencs of the varieties of opinion in reference to the power 
conferred upon the committee, we yesterday made the report which was 
submitted by the chairman, (Mr. Hnpkinson.) Such has been the state 
of things since the appointment of the committee. Nothing— and lam 
anxious that the convention should distinctly understand, that nothing of 
a disagreeable or unfriendly nature occurred in the committee. We have 
gone on in the consideration of the subject matters referred to us, in the 
same manner as all other committees proceed with their business. We 
have reasoned together. Differences of opinion, it is true, have existed 
among us, but none of a disagreeable kind. Since the adoption yester- 
day, of the resolution introduced by the gentleman from Luzerne, (Mr. 
Woodward) giving and defining our powers, the committee has not held 
a meeting. We have not been called together since that time. I feel 
anxious diat the committee should be placed before the convention in a 
proper point of view. So far as I am concerned — and I believe the re- 
mark is applicable to the other members of the committee — I am desirous 
to be discharged. I believe that a committee of three, will perform the 
business assigned to tliem quite as expeditiously as a committee of nine, 
probably much more so. * 

Some gentlemen seem to be under the impression that, to discharge the 
committpe at this time, will be to cast censure upon the members com- 
posing it. I thank gentlemen for the considerate regard which they ex- 
hibit for our feelings in this particular: but I do not think it is necessary. 
For my own part, I say in all sincerity, I shall not look upon the matter 
in that light, however other gentien#en may be disposed to do so. And 
I repeat that so far as my own individual wishes are concerned, I should 
prefer to be discharged. 

Mr. BiDDLE said, that as he did not think any good object could be 
attained by protracting this debate beyond the extent to which it had been 
already carried, he would ask for the immediate question. 

Which said motion was seconded, by twenty-nine other delegates 
rising in tl^ir places. 

And the question being taken. 
Shall the question be now put ? 
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It was determined in the affirmative. 

. And on the question, 

Will the convention agree to reconsider the said vote ? 

The yeas and nays were required by Mr. M'Dowell and Mr, Over- 
TISLD, and are as follow, viz : 

YiA.8 — ^Messrs. Ayres, Baldwin, Barclay, Bamitz, Bedford, Bell, Biddle, Carey, Gham- 
ber% Chandler, of Philadelphia, Clapp, Clarke, of Indiana, Cleavinger, Clinie, Cochran, 
Cope, Cox, Craig, Crum, Cunningham, Curll, Darrah, Denny, Diekey, Donnell, Ffon- 
ing, Forward, Fry, FuUer, Hasdngg, Henderson, of Dauphin, High, Hopkinson, Hyde, 
Ingersoll, Keim, Kerr, Long, Lyons, Maclay, Martin, M'Cahen, M'Dowell, M'Sheny, 
Merrill, Montgomery, Nevin, Overfield, Pollock, Purviancc, Reigart, Read, Ritter, 
Royer, Russell, Saeger, Scott, Seltzer, Serrill, Snively, Taggart, Todd, Weaver, White, 
Young — 66. 

Nats — ^Messrs. Banks, BamdoUar, Bigelow, Brown, of Lancaster, Brown, of North- 
ampton, Brown, of Philadelphia, Clarke, of Beaver, Clark, of Dauphhi, Crain, Crawford, 
Cummin, Darlington, Dickerson, Doran, Earle, Foulkrod, Gramble, C^rhart, Gilmore, 
Grenell, Harris, Hayhurst, Hays, Helflfenstein, Henderson, of Allegheny, Hiester, Houpt, 
Kennedy, Konigmacher, Krebs, Magee, Mann, Merkel, Miller, Payne, Pennypacker, Por- 
ter, of Northampton, Riter, Scheetz, Sellers, Shellito, Smith, of Columbia, Smyth, of 
Centre, Sterigere, Stickel, Sturdevant, Thomas, Woodward — 48. 

So the vote was re-considered. 

A motion was then made by Mr. Biddle, seconded by Mr. Fleming. 

That the convention re-«onsider the vote given on the 30th instant, on 
the amendment to the said resolution, as follows, viz : — 

By striking therefrom after the word ** thit," the words »• the report be 
re-committed to the committee, and inserting in lieu thereof, the follow- 
ing, viz : ** said committee be discharged, and that said report be referred 
to a select committee of three." 

. Which motion was agreed to. 

And the said amendment was again considered and agreed to. 

And the resolution, as amended, was agreed to ; and, 

Orderedj That Messrs. Cochran, Banks and Bell be a committee for 
the purposes expressed in said resolution as amended. 

Mr. Cope, from the committee on accounts, reported the following 
resolution, viz : 

Besolved, That the President draw his warrant on tlie State Treasurer in favor of 
Samuel Shoch, tor the sum of 'two thousand dollars, to be accounted for in the settlempeat 
of his accounts. 

And on motion. 

The said resolution was read the second time, considered and adopted. 

On motion of Mr. M'Subrry, 

The conveation proceeded to the second reading of the report of the 
committee to whom was referred the seventh article of the constitution, 
as reported by the committee of the whole. 

The first section of the said report being under |consideration, in the 
words as follow, viz : 

'•Sect. 1. The legislature shall continue to provide by law for the 
establish <nent of com.non schools chrjughout the state, su that the bene- 
fits of education may be extended to all psrsais in tne c^.n.non^eilta." 
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A motion was made by Mr. Bigelow, of Westmoieland, to ameod the 
said section by inserting after the word '* state," where it occurs in the 
third line, the words as follow, viz : *^ which shall be taught in such lan- 
guages as may be deemed necessary." 

Mr. Fleming rose to inquire of the gentleman from Westmorelandr 
(Mr. Bigelow) what was the particular object he had in view in desiring 
that the words indicated in his amendment, should be added to this sec- 
tion ? and was it not in the power of the legislature, under the report of 
the committee of the whole, to make provision that the people of the 
commonwealth should be taught in such language as they might think 
proper ? 

Mr. Bigelow said he would reply very briefly to the inquiry of the 
gentleman from Lycoming, (Mr. Fleming.) 

It is a fact, continued Mr. B., within the knowledge of every member 
of this convention, that a very considerable portion of the inhabitants of 
the state of Pennsylvania are of a German descent, and that many of them 
are very partial to the language of their ancestors. Their clergymen in' 
many instance's urge upon them the propriety and necessity of their ac* 
quiring a portion of German educatioH ; and they deem it their imperative 
duty to conform to such instructions. 

Under the present system of common school education, it is provided 
that the several townships and boroughs in the several counties in the 
state shall compose a school district ; each district shall be divided into 
as many sub-dislricts as may be deemed necessary ; and that one school 
be provided for in each sub-district. This one school will be under the 
superintendence of the school directors, who are chosen by the citizens 
of the township ; and who will direct the establishment of such schools 
as may suit the convenience of a majority of the citizens. There will, 
therefore, be no opportunity afiorded for receiving education in any but 
one language in the same district. We know that there are some dis- 
tricts in which a German school will be preferred ; but in others English 
schools will be adopted to the entire exclusion of the German. 

For these reasons, I think that a general provision should be made — and 
I believe that it ought to be a constitutional provision, in order to prevent 
any innovation on the part of the legislature, — declaring that a plurality 
of schools may be established when it is necessary ; so that persons de- 
siring to be taught either in the English or G^efrman language may be 
equally provided for. I have, therefore, offered this amendment, and 
hope it Hiay be adopted. 1 will not trespass further on the time of the 
convention. 

And the question on the said amendment was then taken, and decided 
in the negative, without a division. 

So the amendment was rejected. 

A motion was made by Mr. Bedford, of Luzerne, to amend the said 
section by striking therefrom the words following, viz : — 

'' So that the benefits of education may be extended to all persons in 
the commonwealth.'* 

Mr. Fuller, of Fayette, said he hoped that the amendment might be 
agreed to. Although, continued Mr. F., the subject underwent consid- 
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arable discussion in committee of the whole, at Harrisburg, and although 
the section as it now stands, is the final result of that discussion ; still I 
^m inclined to the opinion that the part proposed to be stricken out by 
the amendment of the gentleman from Luzerne, might, if it should be 
permitted to remain, endanger all the amendments we may make to the 
constitution. It appears to me that there are objections to the amendment 
of the committee of the whole. The words " so that the benefits of 
education may be extended to all persons in the commonwealth," are too 
extended, in my judgment, to meet with the approbation of a majority 
of the people. 1 think that they may lead to difficulty, and that they 
may tend to retard the progress of the system of education which is now 
in such successful operation throughout the commonwealth. The leg- 
islature, I think, will have sufficient power in the absence of words so 
extensive in their import ; and I shall, therefore, vote in favor of the mo- 
tion to strike them out. 

Mr. DicKBY, of Beaver, said that he should not oppose the amend* 
ment of the gentleman from Luzerne. For his own part, he should pre- 
fer that the report of the committee of the whole should be negatived 
altogether, and that the provision of the constitution of 1790, s"houId be 
suffered to remain as it was. I should like, continued Mr. D., that all 
.persons should be educated, and I do not like to strike out that part which 
declares that they shall be educated. But if it is to be stricken out, I 
would at least desire that a provision should remain declaring that the 
poor shall be educated gratis. 

I am not satisfied with that part of , the amendment of the committee 
of the whole, which declares *' that the legislature shall continue to pro- 
vide by law for the establishment of common schools throughout the 
com non wealth,'* because I beiidve that it will have a tendency to retard 
the progress of education, and to interfere with those Uws which are now 
in operation, and which are winning upon the affections of the people. 
At all events, I desire that the constitutional guaranty should remain 
that the poor shall be educated gratis, but at the same time, I do not ob- 
ject to extend it so that all shall be educated. 

He would much prefer that the leport of the committee should be nega- 
tived, and that the section should r«::main as in the language of the old 
constitution. In committee of the whole the subject was gravely discus- 
sed, and at one period of it the principle which he had contended for pre- 
vailed by a large majority. But afterwards, with a view of getting rid of 
the amendments altogether, he had voted for that proposed by the gentle- 
man from Franklin. Looking at the subject in every point of view, he 
had ceme to the conclusion that it was better to leave the constitutional 
provision unchanged, and let the legislature carry out the system. 

Mr. Darlington, of Chester, said that if he had been present at the. 
time the subject was brought before the committee, he would have opposed 
any of the proposed changes. It seemed to him that not one of the 
changes which gentlemen now proposed making, was demanded by (he 
people of the commonwealth at the time when they voted for calling this 
convention together. Experience, certainly had not proved that any 
inconvenience was felt in regard to the subject of education. On the con« 
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trary, the legislature, whenever fhey had found it expedient to establish a 
system of common schools, had met with no constitutional impediments 
carrying their design into effect. He disliked the report of the committee 
of the whole. In his humble opinion, the provision of the constitution of 
1790 was all that the people of the state of Pennsylvania ever asked for, or 
desired, or even would ask for, or desire. That was to say, the first 
section of the constitution, *'that the legislature shall, as soon as conveni- 
ently may be, provide, by law, for the establishment of schools throughout 
the state, in such manner that the poor may be taught gratis.*' 

The people of Pennsylvania had thought proper to establish a system of 
common schools, which had proved generally popular throughout the 
state. And, far was it from his intention to say any thing against it, 
although it was unpopular in some particular portions of the county which 
he had the honor to represent — not being suited to the peculiar views of 
some of his constituents. He knew that the system had met with the 
general approbation of the people of the common\^ealth. He repeated 
that it was far from his wish to throw any obstacle in the way of impe- 
ding the progress of the common school system, which had been found to 
work well in most parts of the state ; but he did not like to compel the legis- 
lature to enforce it in many portions of the commonwealth where perhaps 
the condition, or inclination of the citizens neither required nor wished its 
introduction. He did not approve of Us being imposed upon those whose 
sentiments were unfavorable to it. In many parts of the county of Ches- 
ter, the people would rather not adopt the system, becauj»e they have had 
for many years past, in operation, what they deem, a better one. They 
had heretofore refused to adopt the common school system. He (Mr. D.) 
was of the opinion, that it was better to leave it to the legislature to adopt 
the system in those parts of the state where the people desire it. It 
seemed to hini, in view of all these considerations, that the convention 
did not act wisely in making a change which was not asked for, and 
which might work injuriously to those portions of the state where the 
present system did not operate. 

He desired to record his vole against the report of the committee of the 
whole. He caied nothing about the amendment of the gentleman from 
Luzerne, which was equally objectionable to him ; it was, that the legis- 
lature shall provide by law, for the establishment of schools throughout 
the state. He did not like a constitutional provision having reference to 
laws as they exist, and which may be changed from day to day. It 
appeared to him like making the laws of the land dependent on the will of 
the legislature. 

With regard to that clause of the section, which is in these words : ** so 
that the benefits of education may be extended to all persons in the com- 
monwealth,"— he would not vote against it. He was not opposed to the 
principle contained in the clause. He was not against extending to all 
the people a commonweath education. If it was necessary to have any 
provision at all in the constitution in relation to education, he preferred the 
one we already had to any other. And, he did think it was proper that 
every government should take care that the poor should be educated. He 
approved that provision should be made by the legislature for the educa- 
tion of the poor gratis. 

Mr. HissTEK, of Lancaster, said he coincided with the gentleman from 
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Beaver, (Mr, Dickey) and the ^ntleman from Chester, (Mr. Darlington) 
that it would be better to negative the report of the committee and leave 
the constitution as it stands. The common school system was woridng 
well now; but he was much afraid that gentlemen in their zeal to accele- 
rate it would destroy it. There was no subject respecting which the peo- 
ple were more sensitive than the common school system. As far us his 
constituents were concerned, he was satisfied the less that was said on the 
subject, the better. He thought it would be as well for the convention 
not to change the existing provision of the constitution in reference to the 
providing for the education of the poor gratis. If we adopt the first part 
of the amendment, it made it obligatory to provide for a common school 
system throughout the state. He was afraid that if we attempted to 
make any change, the people would take the alarm, and much excitement 
would be created, which might be avoided. He believed that all agreed 
as to the benefits of extending education throughout the commonwealth. 
All agreed as to the principle, but not the policy. The only difference of 
opinion was as to the means by which the object was to be accomplished. 
He thought it would be better to leave the subject to the disposition of the 
legislature. As he had already remarked, it was better to let the work go 
on progressing ; it was doing very well — going on rapidly, considering 
the short time the system had been in operation. He would vote for the 
amendment of the delegate from Luzerne, viz : to strike out the clause 
** so that the benefitts of education may be extended to all persons in the 
commonwealth." He (Mr. H.) knew that that was right in the abstract, 
but, then, he was perfectly aware that it was one of the principal objec- 
tions to the school law — (or, he had heard it said over and over again— 
that it was too general in its character, in regard to ages ; — that all the 
larger children would crowd out the smnller ones. 

If the convention adopted this amendment it would meet opposi- 
tion on that ground, because it says that the schools shall be kept open to 
all persons. He would, in conclusion, say, that we had better leave the 
whole matter in the hands of the legislature. It was better to leave well 
enough alone. 

Mr. Bedford moved to modify by striking out all after the word '• state" 
in the amendment of the committee of the whole. 

Mr. B. then withdrew his motion. 

Mr. Flemino, of Lycoming, said he hoped that the committee of the 
whole would be sustained. He thought that no injury would result from the 
adoption of the alteration proposed by the committee. The convention had 
now been asked to strike out the amendment of the committee of the 
whole ; and, he would inquire for what reason ? We had been told by 
the delegate from Chester, (Mr. Darlington) that this was a subject which 
might not be acted upon by»this body. Now, if that gentleman would 
make inquiries, he would find that this subject had agitated the public 
mind as much at any other had done. It has been talked of, certainly, as fre- 
quently as any other of a public nature. And, yet the gentleman from 
Chester had spoken of it as if it was something new. A little investiga- 
tion would have convinced the delegale that the school system had been 
agitated in every part of the commonwealth of Pennsylvania. Had the 
gentleman given his presence when this subject was under discussion in 
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eommittee of the whole, he would have learnt how universally it had 
bepn agitated in the state. The report of the committee had been sus- 
tained in committee of the whole by a vote of eighty to thirty-eight. And, 
now we were asked to strike out this liberal and humane provision. In 
what respect did the provision differ from that contained in the constitution 
ef 1790 ? The first division of the section, as reported by the committee of 
the whole, merely altered about two words — to adapt the phraseology to 
the present state of things — ** the legislature shall continue to provide" 
ice. The subject had been so fully and elaborately discussed in com- 
mittee of the whole that, he imagined the eighty delegates who voted affirma- 
tively, would not desire to hear any thing in relation to it. The word 
** rommon" was then considered the best phrase that could be use*!. 
What followed ? Why, the introduction of the words ** so that the bene- 
fits of education may be extended to all persons in the commonwealth." 
And, after a full and deliberate discussion, the committee catne to the con- 
clusion to, and did, insert the old phrase ** that the poor may be taught 
gratis." Now, this ought in justice to have been stricken out of the con- 
stitution. The odious distinction implied by it should have been done 
away. There ought to be none of these little trifling distictions between 
the rich and the poor, and that no opportunity should be afforded the rich 
man's boy to tell the poor man's boy that he was educated at the public 
expense, while his father paid for his. Had the gentleman from Chester 
been present he would have heard the remarks that were urged in favor 
of striking out the words *♦ that the poor shall be taught gratis." One, 
among those given was — that then the children of the rich and poor would 
be put on an equal footing. And now a phrase was used in lieu of that. 

Why, he asked, was the amendment required ? Because of the univer- 
sal establishment of common schools. Were they the children of the poor 
only who attended these schools ? Do ihe rich need no education ? Shall 
we make distinction? The provision w.is general — it contemplated 
universal education. Those schools shall be for the education of the 
children of the rich as well as of the poor, nnd be established wherever 
they are needed. He would ask why these schools, lobe establish- 
ed under the diiection of ihe legislature of Pennsylvania, were to be cal- 
led *' common," when this odious distinction was pieserved — **that the 
poor shall be taught gratis," when both classes are taught on the same 
terms — the rich and poor, and the high and low? The expenses were 
to be paid out of one common fund. Why, then, should there be this 
odious distinction. He would ask if there was any distinction when pay- 
day came ? Did not the provision direct how and when education should 
be carried on ? If the system of 1834 was to be adopted, he hoped that it 
would be common to all and that odious distinctions would not be carried 
out, and introduced into the schools to cieate squabbles, and thus frustrate 
the obj'^ct of the system. 

He trusted that the report of the committee of the whole would be agreed 
to, and that the convention would not be driven to preserve the odious 
distinction contained in the first section of the seventh article of the con- 
stitution of 1790. 

The question was called for by Mr. Miller and twenty-nine others 
lising in their places. 

And on the question. 
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Shall the question be now put ? 

The yeas and nays were required by Mr. Farrelly and Mr. Biddle, 
and are as follow, viz : 

Yeas — ^MesEors. Banks, Barclay, Bamdoller, Bamitz, Bedford, Bell, Brown, of Lancas- 
ter, Brown, of Northampton, Brown, of Philadelphia, Clarke, of Beaver, Clark, of Dauphin, 
CleaTinger, Craig, Crain, Crawford, Crum, Cummin, Curll, Darrah, Dickey, Dickeraon, 
Dunagan, Donnell, Doran, Earle, Fry, Fuller, Grearhart, Gilmore, Grenell, Harris, Haa- 
tingB, Hayhurst, Hays, Henderson of Allegheny, Hiester, High, Houpt, Hyde, Keim, 
Kennedy, Kerr, Krc^, Long, Lyons, Magee, Mann, Martin, M'Dowell, Merkel, Miller, 
Montgomfory, Nevin,- Overfield, Payne, Pollock, Purviance, Reigart, Read, Riter, Ritter, 
Rogirars, Royer, Russell, Saeger, Schectz, Sellers, Seltzer, Shellito, Smith, of Columbia, 
Smyth, of Centre, Snively, Sterigere, Stickcl, Sturdevant, Taggart, Thomas, Todd, Weaver, 
White, Woodward, Young, Sergeant, President — 83. 

Nats — Messrs. Agnew, Ayres, Baldwin, Biddle, Bigelow, Carey, Chambers, Chandler, 
of Philadelphia, Clapp, Cline, Chochran, Cope, Cox, Cunningham, Darlington, Dunlop, 
Farrelly, Fleming, Foulkrod, Gamble, Helflfenstein, Hopkinson, Ingersoll, Jenks, Konig- 
macher, M'Cahen, M'Sherry, Merrell, Pennypacker, Porter, of Northampton, Scott, Ser- 
lin— 32. 

So the question was determined in the affirmative. 

And on the question, 

Will the convention agree to the report of the committee of the whole* 
so far as relates to the first section of the said article ? 

The yeas and nays were required by Mr. Darlington and Mr. Dickey, 
and are as follow, vjz : 

Yeas — Messrs. Ayres, Baldwin, Banks, Bell, Biddle, Bigelow, Brown, of Northampton, 
Browh, of Philadelphia, Chambers, Chandler, of Philadelphia, Clapp, Clarke, of Beaver, 
Clarke, of Indiana, Cline, Cochran, Cope, Craig, Crain, Crum, Cummin, Curll, Denny, 
Doran, Farrelly, Fleming, Foulkrod, Gramble, Gearhart, Gilmore, Grenell, Hastings, 
Hays,.Helffenatein, Henderson, of Dauphin, Hopkinson, Houpt, Hyde, Ingersoll, Kennedy, 
Kerr, Ly<His, Magee, Martin, M'Cahen, M*Sherry, Merrill, Montgomery, Payne, Penny- 
packer, Pollo(^ Porter, of Northampton, Rogers, Russell, Scott, Serrill, Shellito, Taggart, 
Thomas, Todd, Sergeant, President — 60. 

Nats — ^Messrs. Agnew, Barclay, Brown, of Lancaster, Carey, Clark, of Dauphin, 
Cleavcnger, Cox, Crawford, Cunningham, Darlington, Darrah, Dickey, Dickerson, Dona- 
gan, Donnel, Dunlop, Earle, Fry, Fuller, Harris, Hayhurst, Henderson, of Allegheny, 
Hiester, High, Jenks, Keim, Konigmacher, Kerbs, Long, Maclay, Mann, M'DoweU, Mer- 
kel, Miller, Nevin, Overfield, Purviance, Reigart, Read, Riter, Ritter, Saeger, Scheetz, 
Sellers, Seltzer, Smith, of Columbia, Sm3rth, of Centre, Snively, Sterigere, Stickel, Sturde- 
▼ani, Weav-er, Weidman, White, Woodward, Young — 60. 

So the question was cieieimined in the negative. 

Mr. Fuller asked the leave of the convention to change his vote. 

Mr. Dickey inquired of the Chiar whether a change of the rote of the 
gentleman from Fayette, would be the means of effecting a change in the 
result ? 

The Chair said, that the rule applicable to the point— >iule number 
thirty-six — simply provided that— 

** On the call of the yeas and nays, one of the secretaries shall read 
the names of the delegates after they have been called, and no delegate 
flhall be permitted to change his vote, unless he at that time declares that 
he voted under a mistake of the question." 

Beyond this , the Chair said, there was no provision made. 
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Mr. Fuller said, that he certainly had voted under a mistake, but that 
as he had no desire to force this change of vote, he would withdraw his 
request. 

The Chair then announced the vote be yeas 60 — nays 60. 

So the leport of the committee of the whole, so far as relates to the 
first section of the second article, was not agreed to. 

A motion was made by Mr. M'Causn, 

To amend the first section of the said article, by striking therefrom all. 
after the words •* section 1,*' and inserting in lieu thereof the words as 
follows, viz : ** The legislature shall continue to provide by law for the 
establishment of schools throughout the state, so that the benefits of educa- 
tion may be extended to all the children in this commonwealth.'* 

And the said amendment beinor under consideration, 

Mr. M'Cahen said, that this amendment contained the same principle 
as that embodied in the report of the committee of the whole, with the 
exception of the word ** persons" for which he had here substituted the 
word ** children," inasmuch as the former phrase appeared to him to be 
•bjectionable. 

I hope, contined Mr. M'C, that this matter will receive all the consid- 
eration which its importance demands, and that the members of this con- 
vention will not suffer their right feelings to be carried away by prejudice. 
Sir, I trust that the time has^gone by in the commonwealth of Pennsylva- 
nia, never to return — when the piejudices of the people were such as to 
deprive the children of the commonwealth of the benefits of a system of 
education which may be beneficial to all. 

In the constitution of 1790, there is a provision on this subject, which I 
look upon as altogether odious. It provides that the poor shall be taught 
gratis. As my friend from Lycoming (Mr. Fleming) has observed, the 
sons of the rich man may jeer the poor man's children, from the fact thai 
the father of the former has paid taxes for the education of the latter. I 
hope that the time has arrived in Pennsylvania, when the rich and the 
poor may meet upon the same footing ; when the schools may be opened 
alike to all the children of the commonwealth. And this is the aim and 
object of my amendment. 

I will venture to assert, that if the legislature had heretofore felt them- 
selves in possession of the power to provide for snch a system, we should 
not now here those objections raised which, I am sorry to say, still con- 
tinue to pervade some parts of the commonwealth on the subject of educa- 
tion. 

When the present system of education was first introduced, it was 
objected to in a great many of the counties, and yet, in the course of a few 
years, these objections and prejudices have been found to be greatly c^min- 
ished, although, as I have said, they still continue to pervade some parts of 
the commonwealth. I hope that in an assembly of this kind, representing, 
as we ought to do, the feelings and the wishes of the people, there will be 
found some who are willing to yield up their own high feelings to the 
prejudices of any part of the community. I believe that a large majority 
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of the people of Pennsylvania, will be found to approve the principle of 
the amendment which I have introduced. It will afford ample power to 
the legislature to open the schools ttiroughout the state. 

I trust that full consideration will be given to this amendment, and that 
it will receive the support of a majority of the members of this body, and 
I hope that no gentleman will endeavor to sprinsr the previous question 
upon us, before the convention has had a fair chance to investigate the 
merits of the proposition. 

Mr.«DARLiNOTON, of Chester, siad, that lest he should hereafter be cut off 
by harvest — alluding to the remark of the gentleman from Fayette, (Mr. 
Miller — he would take this opportunity of replying to some of the argu- 
ments which had been urged in relation to this subject of educa- 
tion. 

The arguments which we have heard, continued Mr. D., whether they 
are the same which were urged in committee of the whole or not, are 
nothing more nor less than a repetition of the arguments with which the 
newspapers have for years been filled, of a political character, dishonor- 
able to those who use them — that is to say, arguments based upon the 
principle of the rich against the poor. This is courting the poor for 
popularity sake, — it is nothing more nor less^-and because yoa would 
abolish all distinctions between the rich and the poor, therefore you are 
to make this important change in the fundamental law of the land. And, 
what, I will ask, is to be the efiect of this change ? Is it to benefit the 
poor in whose behalf the gentleman from Lycoming, (Mr. Fleming) and 
the gentleman from the county of Philadelphia, (Mr. M*Cahen) express 
so much sympathy, and who believe themselves to be the exclusive 
friends of this portion of our citizens ? Is it, I say, to benefit the poorf 
All I ask of gentlemen is to reflect that, under the common school system 
as it now exists— that is to say, under the new law by which it is regu- 
lated*^— the poor will be worse off under this amendment, if it should be 
adopted, than they were under the old constitution. And why is this so f 
Because the taxes, onerous as they are, are not sufficient to keep the 
schools open for the poor and the rich together, for more than four or six 
months in each year. Under the provision of the old constitution by 
which the poor are to be taught gratis, the schools are open for a much 
longer period. Where then is the force of the argument which would 
render it imperative to educs^te all alike, when the result will be that the 
poor will be deprived of the benefits which they now enjoy. 

I ask gentlemen to look at the result ef the system, and then to say 
whether, upon those results we should found an argument which is to make 
it imperative upon the legislature to establish a system, which is to work 
injury to the poor ? I prefer for my own part, that the constitution of 
1790, should remain as it is in this particular. If it had been my good 
fortune to have been present at Harrisburg when this snatter was under 
discussion in committee of the whole, and to have heard the eloquence of 
the gentleman firom Lycoming, (Mr. Fleming) and the gentleman from the 
county of Philadelphia, (Mr. M*Cahen) in behalf of the poor of this c)ni- 
moDwealth,! should most probably have been induced at that time to have 
availed myself of the right I possessed, to express my opinion as to what 
I believe will be the results of the new system proposed. But I was. 
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If we return to the old constitution, we shall revive all the sectarian 
schools that have started up in different parts of the state — the Jew in the 
synagogue— the Catholic in his place of worship. And the boys in the 
streets will renew the old crusade which we witnessed years ago, when 
here and there a. child received a little education. 

Mr. President, I was much astonished to hear the allusions madd by 
the gentleman fiom Chester, on my right, (Mr. Darlington) to the agita- 
tion papers in the state. I thank God that, so far as the subject has 
been agitated, the public prints have done the credit to themselves and 
the justice to the public, to agitate this question until we shall not be 
able to get clear of it. As to the charge which has been made that the 
advocates of this system are courting popularity in the arguments they 
have made, I must say that I did not expect to hear an enlightened repre- 
sentative from Chester county — the Athens almost of our own state — ^I 
say, I did not expect to hear such a gentleman say, that a man who had 
the boldness to stand up as the advocate of public schools and of general 
education, was courting popularity. I could if I chose — though I will 
not wrong myself by doing so — but I might if I chose, find motives in 
the position which the gentleman from Chester occupies at this time, 
which might lead others to suppose that he was courting popularity in 
his own district. I think better of him^ however, and know that he 
would be the last to resoit to such means to obtain personal objects. 

But, I will ask that gentleman, what should we court from the poor ? 
Surely, not their favor and support. They, probably, might court those 
in the convention who are rich, but we can acquire nothing from them. 
It is probable, however, that we may incur the dislike of the rich for the 
course we are pursuing. I desire to court the public, when I court at all, 
by advocating means of promoting the public good and adding to the pub- 
lic happiness. I care not whether they are rich or poor. I care not 
whether I acquire the esteem of one class or of another, so that the pub- 
lic in general is satisfied ; and 1 shall be perfectly content if any popularity 
which it may be in my power to acquire, comes from the lighting up in 
the countenances of the poor man a smile of intelligence : — from giving 
to him and to every man the power to read the constitution of the state 
in which he lives, that he may look to it as his light and guide of his 
steps in his political life, and enabling him to read the word of God, 
which is to be the light and guide of his steps in all things relating to the 
life which is to come. I court this more than any empty honor which I 
might obtain by trying to separate the poor and the rich — by again awa- 
king that principle which once existed here among us — and which now 
I hear exists in different parts of the commonwealth— sending the poor 
to poor schools, and the tendency of this system to make the rich good 
and the pooi bad. I ask nothing for the poor alone : but I stand here as 
th« advocate of the commonwealth. 1 ask that all, all may be educated 
—and that all may be able to claim the benefits which are now extended 
oply to a few. 

Mr. Fuller, of Fayette, said that he was in favbr of the amendment of 
the gentleman from the county of Philadelphia, (Mr. M'Cahen.) The 
section as it was amended in committee of the whole, (said Mr. F.) was 
open to one objection, as I stated when I addressed the convention this 
morning— 1 allude to the words *' all persons.'' These words make the 
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proTision altogether too iadefinite, and are calculated in mj opinion to 
alarm the fears of those who entertain prejudices against the general fea- 
tures of a system of education, and this was the sole reason why I was 
opposed to the leport of the committee of the whole. The motion of 
the gentleman from Luzerne, (Mr. Bedford) to strike out all after the 
word ** state" would, if it had prevailed, have struck out that part 
which I conceived to be objectionable. But the gentleman withdrew his 
proposition. 

The provision of the constitutioi of 1790 has, in my opinion, been vio- 
lated by the legislature of Pennsylvania, in adopting a law providing for a 
general system of education. That law has not provided for the educa- 
tion of the poor gratis; because the poor are taxed in proportion to their 
properQr* 

The amendment of the gentleman from the county of Philadelphia, 
(Mr. M'Cahen) brings the matter, I think, more in conformity with what 
the legislature and the people may have had in view ; — it appears to cover 
the whole ground, that is to say, that the children of the commonwealth, 
without regard to rich or poor, shall receive the benefits of education. 
The difficulty which will be experienced if we re-enact the provision of 
the constitution of 1790, will arise from the latter clause. In different 
parts of the state, it has been raised as an objection to the law made under 
the provision of the old constitution, that it is a violation of that provision. 
If that section is suffered to remain as a part of the amended constitution, 
the same objection will still be urged; and I think that gentlemen must 
perceive that the law now existing is at variance with the constitution. 
The amendment of the gentleman from the county of Philadelphia, will 
remedy all this — will make the provision acceptable, and I have no doubt 
will meet the views of the people. 

This subject has been discussed in committee of the whole at II arris- 
burg ; and it is not necessary now to enter into any discussion as to the 
propriety of a general system of education. 

Mr. Dickey, of Beaver, said that he supposed there was not a single 
member of the convention who was not in favor of educating every child 
in the commonwealth, or who was opposed to extending the benefits and 
the blessings of education to every person in it. 

But, continued Mr. D., though this may be the universal feeling of the 
convention — as I do not doubt that it is — still there may he some question 
as to the expediency of adopting the amendment of the gentleman from the 
county of Philadelphia, which is similar in character to the report of the 
committee of the whole which was negatived this morning, with the 
exception that the word '* children" in the former, is inserted in the place 
of the word ** persons" in the latter. 

Mr. President, I do not stand here to declare myself the advocate of the 
common school system in Pennsylvania ; because it is known not only 
that I am its professed advocate, but that I have shown myself ready in 
the legislature to support and sustain that system, even at the hazard of' 
popularity. I voted for the bill of 1833-4^-known as the common 
school bill. I was' one of the number who resisted its repeal — and which 
repeal would have taken place, as I have at a former time, when this sub- 
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ject was before us, taken occasion to remark, but for the noble and patriotic 
course of the gentleman from Adams, (Mr. Stevens) who came to the res- 
cue and saved it. 

I am the friend of that system, here and every where; and so anxious 
am I that the benefits of education should be diflTused, that I am not wil- 
ling to do any thing calculated to agitate the subject — to array against 
each other the advocates of the school system and those who are opposed 
to it ; when the result of such a stale of things may be that you will not 
even have your *' poor'* educated at all, 

Mr. President, we should do in this instance as we are compelled to do 
in many others. We must take thmgs as we find them. We should 
act upon this important subject of education, according to the circumstan- 
ces in which we find the commonwealth placed in regard to it; Is it not 
known to every gentleman within the sound of my voice, that the provis- 
ion in the constitution of 1790. which declares simply that **the legisla- 
ture shall as soon as conveniently may be, provide by law, for the estab- 
lishment of schools throughout the state, in such manner that the poor 
may be taught gratis/' remained a dead letter, so far as concerned the 
children of the commonwealth generally, until the establishment of the 
common school system under the act of 1833-4. There was a provision 
that the poor should be educated gratis, but that did not b* come a law 
until the year 1809. And under that act of 1809, many of the poor chil- 
dren of this commonwealth, have received the benefits of education. In 
Montgomery county, the funds for that purpose were equal to four or five 
thousand dollars. Such also was the case in Chester and other counties. 

It is not to be forgotten, that in reference to the common school system 
in this state, we are met by many serious prejudices. Ofthiisfact, the 
members of this body are as well aware as myself. They know that 
those prejudices exist, and they know that the common school system, as 
now established by law, is not of an imperative character. The law 
leaves the matter to the voluntary action of the people ; and at the same 
time, as a means of leading the people to its acceptance, the law holds out 
inducements for that object in the shape of appropriations of money from 
the public treasury. The result is, that an amount of money has been 
distributed for the advancemeittof this great project, which has induced a 
large portion of the people to adopt it. In addition to these appropria* 
tions, a certain sum has been added by" way of tax ; and we learn by the 
report of the superintendunt ot common schools of the last year, th it, out 
of about one thousand districts, upwards of seven hundred have accepted 
the law ; thus leaving between two and three hundred districts, of the 
most dense population, who have not accepted it — but who still resist, and 
set themselves in array against it. 

Looking at these facts, I ask the friends of education in this convention, 
whether, by any unguarded or precipitate action here, they are willing to 
run the risk of destroying this system which is gaining thus surely upon 
the aflfectiond of the people, and which is adding district to district year 
after year? Are tliey willing to array three hundred non-accepting 
districts against the system — adding to them the force of that powerful 
minority which is known to exist in' all the accepting districts ? Are 
they willing to endanger the great principle which every gentleman has at 
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heart— that is to say, the education of those who are emphatically the^ 
children of the commonwealth? 

There is in the constitution of 1790 a prnaranty, important in its char* 
acter, and which ou^ht not, in any amended constitution which we may 
send forth, to be left to chance, — that is to say, that the poor shall at all 
times be provided for — that they, at all events, should be taken care of, 
that they should be educated, whether the rich should accept the law or 
not. 

Sir, the common school system of Pennsylvania is working well. The 
governor in his? annual message, althouj^h we have not as yet received the 
report of the superintendant of common schools, says that the system is 
still gaining in the altectious of the people, and that more of the non-ac* 
cepting districts had now accepted the law. 

We know th;it every three years, the sense of the people is required 
to be taken whether the system shall continue or not. In the year 1840, 
this question must a^ain be pat to the people, and preceding this, we are 
about to mix up with the settlement of that question a constitutional 
amendment. And what is the cliaracter of that amendment ? 

He was for lettinsf the system work its way, as it had been established 
by law, and as it will do unless we urmeces»?arily disturb and agitate it. 
The rich would not be willing to c )ntribute so largely. When they are 
compelled to pay two hundred or three hundred dollars, it will be done 
with great reluctance, and they would be found in every part of the com- 
monwealth, endeavoring to got rid of the system. And then what secu- 
rity would the poor have that they would be educated at all ? If wt leave 
the sj'stem to operate a? it is now opcraiing, th«^ time will come when 
every child in the state will be (KlucUed, but if we adopt the views of the 
minority, the whole system will be cut down. 

Mr. Martin, of Philadelphia county, said, if the amendment was voted 
down, we shall in sill proSabi'.lty see the section oi' the constitution of 
1790 restored. Should that section be ai^ain en;^raftvyJ in tho amended 
constituiion, what are we to expect to be the benefits which the people 
will receive iVora tho remodeliog of the constitution ? 

For eight and forty years that the constitution has been in operation, it 
has been a day of hindrance to the educalion of the ciiildren of the com- 
monwealth. It is well known thai Pennsylvania has been behind the 
other states of the norlh, j)erhaps behind every other state of the Union, 
owing to ihi.-^ unfortunate section ; and the constitution, if h^ft in its pres- 
ent form, will establish among us the the patiper system !o the very letter. 
He hoped the convention was not prepared for tliis, and he thought the 
gentlemen who had taken this ground. had not sufficiently examined the 
history of Pennsylvania. 

If we turn back to the proceedings of the legislature for the last twenty 
or thirty years, we shall find it established that the legislature have no 
rijjht to impose a tax for the education of the children of the wealthy. 
While the constitution has operated a-i a hindrance to the cause of educa» 
tion generally, by the system which has been adopted in the first school 
district, Philadelphia had gone beyond the system of the legislature. For 
many years they had been laboring to promote education under the act» 
of the legislature, and the schools are in a poor condition. 

YOL. XI. K 
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The acts of the legislature, in reference to the first school district, carried 
out the constitution which provided for the education of the poor and the 
indigent. It was the practice to set down the name and circumstances of 
the parent, the rent he paid, &c. A poor school it has been, and will be 
nuder the provision of the present constitution. 

In 1835 and 1836 the legislature stepped beyond the powers given by 
the constitution, and repealed some of the most objectionable portions of 
the law ; and ever since the constitution had been violated by this act, 
the people had felt the advantage of the change; and since the pauper 
system has been eradicated, more improvemeat in the system of education 
has been effected, than had been witnessed foi all the year before. He 
trusted we should never return to that system again. He was not prepared 
to pronounce any one a poor child who is in possession of his intellect. 
No danger could result from the adoption of the amendment, and no one 
need to have any fears on that account. 

He wished to see every child admitted to the nd vantages of education 
in such a manner as that no one should he subjected to be stamped and 
stigmatized on account of his poverty. He trusted that the amendment 
would be adopted, and that our system would be placed on as good a foot- 
ing as that on which it stood in the eastern states. 

Mr Payne, of M'Kean, said that he would mal.e a few remarks, bu 
not with a view to enlighten his constituents on the subject, for lhe> 
needed no information in regard to it, being already fully acquainted with 
the character of the system, and the manner in which it had worked. He 
Jiad voted under a misapprehension, for retaining the section as reportec 
by the committee of the whole. 

It was his intention now to vote for the amendment of the gentleman 
from the county of Philadelphia, (Mr. M'Cahen) although he confessec 
that he did not see what necessity there was for retaining the word " com 
mon." He, foi one, felt glad to get rid of the last sentence in the sectioi 
of the oM constitution, which was in these words : ** in such manner the 
the p4)or may be taught gratis." And, with respect to the gentleman* 
amendment lie would say that he could perceive no necessity for adopting 
the last sentence of it, viz : ** so that the benefits of education may b 
extended to all the children in this commonwealth." But, nevertheless 
he would give the amendment his support because he regarded it as bette 
than the provision in the constitution. 

The people of his disirici seemed to have been regarded by some a 
heathens, but they were not any thing of the sort. They well understoo- 
ihe school system, and were in favor of education. 

"With regard to the provision in the old constitution, he had had ampl 
oppoiiimiiics of ascertaining its operation and its effect on the pooie 
classes of the community. The universal objection among the people 
let them be ever so poor, was to the word ** poor." They dislike to b* 
put down ns »' poor," because they looked upon it as a stain or atigm: 
upon them. Every school boy, in his district, that read the constitution 
viewed tl.e term ♦* poor," as a blot on the escutcheon of Pennsylvania. 

He could not believe, that in this enlightened period, the representative] 
of the people of the commonwealth of PeuiiS) Ivania, in convention asaenci 
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bled, to revise their fundamental law, would pass by unnoticed so impor-' 
tant a branch of it as this, and neglect to make it obligatory on the legisla- 
ture to continue to provide for the establishment and continuance of, not 
only the conimon school system but schools generally ; so that the high- 
minded people of Pennsylvania might be placed on the same footing as 
those of other states, which in other respects are inferior to us. 

He objected, as he had already said, to retaining the word ** common,' 
although the gentleman from Lycoming, (Mr. Fleming) had observed that 
the matter had been discussed and considered in committee of the whole, 
and they decided to insert it. He (iVIr. Paine] was not present at the 
time. He would conclude by saying that it would give him much pleas- 
ure to vote for the amendment of the delegate from the county of Phila- 
delphia. 

Mr. M'Cahen, of Philadelpha county, claimed the attention of the con- 
vention while he noticed some of the objections urged by seveaal gentle- 
men in regard lo his amendment. The gentleman who had just taken his 
seat did not approve of the insertion of the word ** common." He (Mr. 
M'C.) inserted it with a view of meeting the approbation of the members 
of the convention generally ; and he thought it did. What, he asked, 
were the objections to the word? They appeVred to be based upon pol- 
icy. Although he might ditfer from many of his best friends on this 
question, he could not permit policy to enter into it. He did not believe 
that his constituents would sutler policy to interfere with their feelings. 
He hoped delegates would not yield to prejudices ; but that they would 
bear in mind that the march of knowledge and public opinion was 
onward. 

Antiquity holds out vast lessons of practical wisdom. And let us not 
in the year 1838, be behind by-gone times. Lycurgus the great law- 
giver, taught a system in such a manner and with such success in his day 
that might be well and safely adopted by the present genet ation. Public 
opinion had demonstrated itself in favor of a general system of education. 
The governor could not oppose it, for it would decide the fate of his elec- 
tion. And when gentlemen talked of the people being opposed in some 
counties to the school system, he (Mi. M'C.) thought it was attributable 
Co prejudice and the want of information in regard to il. The prejudices 
however, existing, were fast being wiped away. 

When he s:\id what he was about to say, it certainly was not with a view 
to obtain popularity, and that was, that he did not wish to array the poor 
against the rich, but he maintained that the whole cbmiiiunity should 
stand on the broad principles of equality. Every member of it should 
be placed on an equal footing. No such distinction as the word ^* poor" 
should be known. He hoped that the amendment would be adopted, afnd 
that we would show the people of the commonwealth that we had no 
desire to surrender our feelings to prejudices. 

Mr. Porter, of Northampton, siid he hoped that some little regard 
would be paid as to the correctness of the diction of the language to be 
inserted in the constitution. And he would ask gentlemen to look at the 
old conS'titution, and see how the provision there reads. 

This is the language of it : 

*« The legislature sriall, as soon as conveniently may be, provide by h\i 
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for the establishment of schools throughout the state, in such manner thai 
the poor may be taught gratis." 

Now we all know that the legislature had enacted a law on the subject 
of education. And the reason why they had done so was, because the 
education of the people was a prominent matter, and the only object of the 
section was that it served as an injunction on the legislature. 

Now, if the legislature had already made provision thai the poor should 
be taught gratis, where, he asked, was the necessity of saying, ** the legis- 
lature shall, as soon as conveniently may be," &c.? It behoves us not 
to use the words, ** as soon as conveniently may be." The constitutional 
injunction ought to be that the legislature shall continue to do what they 
are doing. 

He would ask if it was not a little singular, that we should keep in the 
constitution a provision that the legislature shall do what they are now 
doing? The injunction had been complied with. It was necessary only 
to say that the work shall be continued. He would call upon every del- 
egate upon this floor to lay down his prejudices on the altar of the com- 
monwealth, and to go on with the work of education. Let us not tell the 
legislature that instead of going onward they must retrograde. 

If there was one subject which he regarded as of more importance thair 
any other, as connected with the liberties of the country, it was that of 
education. He considered it a foul blot on the escutcheon of the common- 
monwealth, that its constitution should contain a provision, making a dis- 
tinction between the rich and the poor. 

This injunction on the legislature, they had at length grown superior 
to, seeing that it involved a distinction — that it made one class of citizens 
paupers, and left upon them a stain which would accompany them through 
life. What was the consequence of the old pauper system ? If a poor 
boy wanted to acquire some education, he had to go a humble suppliant to 
the assessor, to have his name recorded in the assessor's book ; then he 
had to go to the oflice of the county commissioners, in order to have the 
necessary arrangements made, preparatory to his being sent to schooU 
And, perhaps, having been there four terms, — and to be regaided all his 
life time thereafter as a pauper — he had not been taught even to write his 
own name. 

It is a foul libel on the state of Pennsylvania, to say that she has done 
nothincr for the advancement of the cause of education. I have before 
stated, (said Mr. P.) and 1 now repeat, that the commonwealth has given 
a great deal of money for the purposes of education, and that she would 
have spent much more, had not her constitutional provision been, not lor 
her citizens, but only for the poor. And although the legislative provis- 
ion might not have been a violation of the constiiution as it existed*, 
because the general power of legislation authorized them to enact the 
necessary laws even if there were no constitutional provision, still the 
legislature were measurably tied down so as to prevent, for years, action 
upon the subject. It is known to those who have looked to the course 
of education in the state of Pennsylvania, that such was the discordance 
of opinion which existed, that it was only in the year 1&09 that the first 
act was passed. Thus, our constitution had been in operation for the 
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«pace of nineteen years, before any system was adopted, and the mis- 
erable pauper system was all then that was eked out. Public opinion 
had gone abroad, and some of the very children, who from an honest, 
thoagh, probably, a mistaken piide, were debarred from availing ihem- 
selres of the benedts of the system, have since extended to others the 
lienetits in which they themselves were not able to participate. 

Sir, the school system is a proud monument to the men who have 
achieved it, and no man has gained a more honorable distinction in the 
cause than the gentleman from Adams. I think, as I difler from him on 
many matters, I must say that the proud stand which he took in behalf 
of the cause of education, and in the darkest moments of the common 
«ehool cause — when those who wcie really its friends were fearful lest it 
might be borne down by the prejudice of a few, and the cowardice of 
-others, will give him immortal lionor, and will cover a multitude of his 
political sins. And 1 must further say that if any man is entitled to un- 
qualified praise in relation to this subject, it is the late Governor Wolf. 
He was the first governor who dared to recommend taxation for school 
purposes, and the creation of a school fund. At the time the gentleman 
from Adams took his siand in the house of representatives, when much 
prejudice was excited against the common school law, and when many 
of the political friends of Governor Wolf, quailing under it, were about 
io vote for its repeal ; the governor also took his stand, and declared 
with more than Roman firmness, ** Do it, if you dare ; but if you do, I 
will veto the bill and throw myself on the people of Pennsylvania upon 
the common school question." Thus, sir, were the hands of coward 
politicians stayed, and the result was that the system was retained. Sir, 
had it not been for the stand which these two gentlemen took at that 
time — antipodes as they were in politics — we should not now have been 
enjoying the benefits of the common school law. I am willing to give 
" honor to whom honor is due ;" and I abhor the base and truckling spirit 
which would prevent men from doing that which they know to be right 
I have seen gentlemen going about this hall, privately electioneering for 
▼otes on a particular question, for fear of the effect which ceitain amend- 
ments to the constitution might have on the popular vote, and as to the 
«arae amendments wliich they profess to have much at heart. I envy not 
the spirit that can do it. ** Fiat jusfitia — ruat ccelumy This, I trust, 
is the motto which will animate the bosom of every true-hearted Penn- 
sylvanian, and our commonwealth will then be no longer behind her 
neighbours. 

Mr. Dickey* of Beaver, said that it was always a source of much de- 
light to him to listen to the eloquence of the gentleman from Northamp- 
ton, (Mr. Porter) and especially so upon a subject in which the eloquence 
of the human mind might with propriety be exhibited in its greatest 
povrer. 

It may be possible, (continued Mr. D.) as the gentleman from North- 
ampton has stated, that Governor Wolf did determine to veto the bill 
repealing the common school law, if that bill had received the sanction 
of the legislature. I am well aware that Governor Wolf has identified 
himself with the common school svstem, but he has not recommended it 
to the affections and acceptance of the people in stronger terms than 
iQther^ntlemeii who have preceded him in the gubernatorial chair of this 
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state ; because recommendations of that kind will be found in the mes- 
sages of all the governors since the formation of the constitution of 
1790, iiutir the system was carried into operation. I say it may haT» 
been the intention of Governor Wolf to veto the bill, if it passed the leg- 
islative body. I do not deny that it was so. But I do know that the 
gentleman fiom Adams, (Mr. Stevens) is entitled to the credit of defeating 
the repeal of that bill in the senate, and of sending back to that body the 
supplementary act of 1834-5. 1 am not less the friend of education 
than the gentleman from Northampton. I have upon every occasion voted 
with the friends of the common school system ; and 1 have also taken 
the lesponsibility of procuring funds, a step which I much doubt whether 
the gentlemen from Northampton, if he had held a seat Tn the senate of 
Pennsylvania, would have had the courage to take, notwithstanding his 
eloquence, and notwithstanding the pathetic appeals which he has made 
to our feelings here. No, sir, that gentleman would have feared his party 
too much to assume so independent a position. I am afraid also that he 
would not even have dared to vote for the charter of the United States 
Bank of Pennsylvania, although that charter was coupled with an appro- 
priation of a heavy amount of money, to be applied to the purposes of 
education. 1 say, I doubt whether the gentleman would have had the 
courage to have voted for that charter. 

Mr. PoRTRR, of Northampton, rose to explain. He had, he said, no 
concealmenis as to the matter alluded to by the gentleman from Beaver, 
(Mr. Dickey.) So far from it, continued Mr. P., that I now declare in 
my place, that if I had held a seat in the legislature, I never should have 
voted for the passage of that charter. 

Mr. Dickey resumed — 

I thought so. I have said, Mr. President, that I am the friend of this 
system of education. I am anxious to see it perfected and carried out. 
and I do not oppose the amendment of the gentleman from the county of 
Philadelphia, on account of any considerations connected with the ulti- 
mate fate of the amendments which we may make to the constitution, but 
because I sincerely and conscientiously believe that it will be a retrograde 
movement — that it will be an entering wedge to the destruction of the 
common school system in this state. The system, as I said when I was 
up before, is working well ; but throw this amendment out among the 
people at this time, and it will agitate your commonwealth from one end 
to the other. I know it is a popular theme ; and, probably, it is not 
going too far to say that gentlemen here may desire to cultivate the popu* 
lar feeling, by trying to do away with the distinction of rich and poor. 
1 am as desirous to do away with that distinction as any member of this 
body; and I believe that nothing will more effectually tend to do away 
with it than educatiou, because if the poor are educated, they may become 
rich, and the rich, without education, may become poor. The poor of 
this'generation are rich, if they are honest and industrious, because we 
live in a land where honesty and industry bring the sure reward of riches 
with them. I am anxious that the poor should be educated, and I am 
not willing to risk this constitutional guaranty that they shall be educa- 
ted. 

We know that those who come under the denomination of poor haie 
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not oftea the nieans of education. I would extend the means to them; 
and under the proTision of the constitution of 1790, they are expressly- 
extended to them. Ought not this to be so ? and will the inserting 
of the amendment proposed by the gentleman from the county of Phila- 
delphia, add any thing to the perfection of the system ? Not ai all. 
Is the legislature prepared to carry out the requisition contained in this 
amendment? How is it to be done? Is it to be done by taxation ? Is it 
to be done by money drawn from the treasury ? I believe that there is 
not a delegate on this floor who is not in favor of educating every child 
in the commonwealth. But the desires, the wishes, or the feelings of the 
members of this body, do not constitute the standard by which we are 
to judge of what our action here ought to be. This amendment is a 
question of policy and expediency. I, for one, thougii I am as much the 
friend of general education as any man can be, have strong doubts of the 
policy of adopting the amendment, because I believe that it will tend to 
endanger the stability and the existence of the whole system. Where is 
the necessity for this change ? Cannot all that is now in progress be ac- 
complished without such achiuge? It can be accomplished — and it will 
be accomplished. The gentleman from the county of Philadelphia, 
(Mr. M'Cahen) assures us that the march of knowledge is onward. I 
am afraid it is not always so. I have seen efforts which would lead to a 
contrary inference. 

On motion of Mr. KEioAkT, 

The convention adjourned to meet at half past three o'clock this af- 
ternoon. 



WEDNESDAY AFTERNOON, January 31, 1838. 

SBVENTH ARTICLE. 

The convention resumed the second readini; of the report of the eom- 
Diittee to whom was referred the seventh. article of the constitution, as 
reported by the committee of the whole. 

The question being on the motion of Mr. M'Cahen, of Philadelphia 
county, to^ amend the first section of the said article, by striking there- 
from all after the words ''section 1," and inserting in lieu thereof, tlm 
words as follows, viz : 

** The legislature shall coniiiiue to provide bylaw for the establish- 
ment of common schools throughout the state, so that the benefit!> of 
education may be extended to all the children in this commonwealth ;" 

Mr. Rbioart, of Lancaster, moved to amend the amendment by strik- 
ing therefrom all after the word ** state,** and inserting, in lieu thereof, the 
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words following, viz: — **in such manner that all children in the com- 
monwealth may be taught therein." 

Mr. Reigart said, his reason for this motion was to make the amended 
-clause read as nearly the same as the old cohstiiution as possible — after 
getting rid of the original words **as soon as conveniently may be" and 
also '^ that the poor may be taught gratis." With this change, the mean- 
ing of the constituiion would be clear. 

Mr. Bell, of Chesier, said that the principle and language of this 
proposition are almost the same as those of the amendment. Inquiry 
would be perplexed to find any difference. He would therefore ask the 
mover for some fuiiher explanation, 

Mr. HiESTER, of Lancaster, asked for the yeas aad nays. 

Mr. Reigart replied that his amendment made provision for all — that 
all tlie chilihen should be taught therein. 'J'he language of the original 
amendment appeared to him to be liable, in some degree, to the charge 
of ambiguity. 

Mr. HiLSTER professed himself at loss to discover any difference. He 
would therefore withdraw his call for liie yeas and nays. Between the 
two propositions, there existed wh?it lawyers call a distinction wiiliout a 
difference. The gentleman objects to the words ** that the benefits of 
educnlion mny be extended." All of us t.uppose that some benefits will 
result Irom educaiion. He wished to know wherein consisted the dif- 
ference between tlie two amendments. Tho ])riticiple was exactly the 
same in both and in the phraseology tlure 5< eined to be no material dif- 
ference. 

Mr. Reigart renewed the call for the yt as and nays, and they were 
ordered. 

Mr. M'Cahen expressed his intci'.tion lo vote rgaihsi the amendment, 
not beciuse lie did not approve of the nmendmenl, but hecjiiise he con- 
sidereil it to be unnecressary. For liiis caiu^c, lie would voie against the 
motion. 

Mr. Reigakt repeated that (he differcuf-e between his amendment and 
that of ilie gcnileman IVoiii Pliiladelphia ((uinty, consisted in this : The 
amendment he (Mr. R.) had offered, m-ade provision that ** all the cluldren 
of the commonwealth may he taught tl crein." The language of the 
•original amendment was, *Mhal the benefi«s of education may be extended 
to all the children of the commonwealth." The change would make the 
meaning more plain. 

The question was taken, on the motion of Mr. Reigart and decided 
in the negative, as follows : 

Yeas — Messrs. Bidtlle, Brown, of Lancaster, Chandler, of Philadelphia, Clarke, of 
Beaver, Clarke, of Pauphin, Coates, Cochran, Crura, Dickerson, Farrelly, Gamble, Har- 
ris, Henderson, of Dauphin, Kerr, M'Sheny, Mereditli, Merkel, Montgomery, Overfield, 
Pollock, Reigart, Russell, Scheetz, Serrill, Smyth, of Centre, Snively, Todd, Serge^t, 
Prmdeni-^29, 

Naxs — Messrs. Ayres, Barclay, Bedford, Bell, Bigelow, Brown, of Northampton, 

CJarey, Clapp, Clarke, of Indiana, Cleavlnger, Cline, Crain, Crawford, Cummin, Cimning- 

..|iiiitf,.Curll, Darlington, Danah, Denny, Dickey, Donnell, Doran, Earle, Foolkrod, Fuller, 
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Oearhart, Gihnore, Grenell, Hastings, Hay hurst, Hays, Henderson, of Allegnony, Hiester^ 
High, Houpt, Hyde, IngersoU, Jenks, Kcim, Kennedy, Koni^acher, Krebs, Lyons, 
Magee, Mann, Martin, M*Cahen, M'Dowell, Miller, Payne, Pennypacker, PurNdance, 
Riter, Bitter, Saegcr, Scott, Sellers, Seltzer, Shcllito, Smith, of Columbia, Steckel, Taggart, 
Thomas, Weaver, White— 65. 

The question recurring, on the amendment offered by Mr. M'Cahen — 

Mr. Earlk, of Philadelphia county, rose to ask the attention of gentle- 
men for a few moments to a view of the subject which he believed had not 
yet been taken. It was proper that we should take into consideration 
whether the convention has the power lo touch this subject; and, if so, 
whether there was any thing which they ought to do in relation to it. 

The convention had been called together to do what ihe people could 
not do without a convention. In consequence of their inabiliiy to do cer- 
tain things in any other way, they had called this convention together. 

There was a secondary object, which was to control the legisla- 
ture, first, by eommandinff them to do that which the people desire that 
they slionid do, and secondly, by prohibiting them from doing that which 
the people do not desire them to do. He believed that on this point, the 
people possessed as ample and as full powers as any human device could 
confer upon them, 'J'hey were not restrained by the constitution further 
than to conform to the provision concerning education inserted in that 
instrument ; not further, therefore, by the law than the framers of the 
constitution desired. The legislature only established common schools, 
and before they were established, the system could not be considered as 
carried out. But it had been said that thev had not been established, 
and that the provision was intended to give the legislature the power to 
establish them. Where is the evidence that the legislature does not pos- 
sess the power or has not exercised it? 

He could not believe that the governors of this state, and the members 
of the legislature, for the last filly years, have violated their oaths to pre- 
serve the constitution of the state, or had not understood what it meant, 
if they had not done so. One or the other must be the case, and it was 
impossible for him to assume such facts. There was not a good lawyer 
in the commonwealth who d »ubted that the legislature had the power. 
Had any judge so decided ? The act of the legislature was not resisted 
on account of unconstituiionalitv ? No such course had ever been 
recommended. The cor.stituiion, then it may be infered, had given all 
the power which was required. Was it necessary to give any additional 
power ? 

Well, sir. Is it necessary then to resort to that other kind of provision, 
lo compel the legislature to do that which they would not do without our 
interference ? 1 admit tfiat it is proper on some occasions to interfere with 
the legislature by the constitution, when they evince a disposition to vio- 
late the will of the people — where there is reason lo fear that they will 
not carry out the will of the people. 

But is there any thing in the history of this commonwealth to show 
the necessity for any such a provision ? Has not the legislAlure of our 
state been disposed at all times to go as far, and in some instai^ces further 
than the people will tolerate? Has not the education law b<!en opposed 
so universally that the legislature were compelled by the fprce of public 
opinion to repeal it ? The legislature, then, and the governors of our 
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eommonwealth, from the commencement of our history down to the pre- 
sent time, have been disposed to go fully as far as the people will bear 
them out. What more can we ask? What more do we want ? Can 
we doubt that when the feeling of the people in favor of education is so 
strong and laudable as it is among us, can we, I ask, doubt that the 
legislature will go so far as it is desirable they should go ? 

If. however, it is thought desirable to give a positive command to the 
legislature to do something, what shall we command them to do ? Is there 
any thing of that nature in the amendment? Oan any five members of the 
convention agree what it is. The legislature, it says, ** shall continue"— to 
do what? Why, the meaning is to do that which they are already doing. 
Then you do not propo^eby this amendment to extend the system further 
than it has already been extended ; because if it is intended to do more 
than has heen already done, the word ** continue" should be stricken out, 
and they should be told to *♦ provide" by law for the establishment of 
schools, &,c. And if it is the design of this amendment that the legisla- 
ture should do more than they do at this lime, I can not for my life find 
how it is so. 

The legislature are compelled to establish schools throughout the state. 
But what kind of schools. Are they to be public, or are they .to be 
taught free of expense? If not, why not insert it so? Is it not a fact 
that at Ilarrisburg, when this subject was under discussion in committee 
of the whole, we voted down the principle that these schools should be 
public and that every child should be taught at the public expense. If 
we intend this, why shrink from it? And if we do so, is it not because 
we think that the public mind is not yet ripe for the subject? 

The amendment before us, then, is capable of various constructions. 
It has no definite meaning, as I understand it ; or, if it has, I am Unable 
to find out what it is. If we are about to do something, let us do it 
thoroughly. I, for one, am willing to do it, if we can, in a separate 
article of the constitution, and if it is understood that each article shall 
be submitted to the people separately, and shall separately receive their 
approbation or rejection. I am in favor of the school system ; no man 
is more so. 1 would go incomparably further than this amendment, — only 
let us understand, as I have said, that the subject shall be put in a sepa- 
rate article to go before the people. 

If we want to do something substantial, let us provide for the estab- 
lishment of manual labor schools for the children of those who can not 
educate them in any other manner ; let us provide for their education in 
the higher branches so as to enable them to compete with the children 
of the rich. Let your system of education go as far as the system of 
Prussia. Compel a man by law to provide for the mental culture of 
his children to a reasonable extent. This is as much necessary as to 
compel a parent to keep a watchful eye over the morals of his children. 
And I would go still further. I would provide not only that you should 
have schools at the public expense, but that you should also provide 
books at the public expense. Any system that does not provide for all 
this, is imperfect; — without it the children of the poor cannot obtain 
education like the children of the rich. Some of the parents will be 
unprovided — 8ome will be too poor, or too avaricious, to provide books* 



PENNSYLVANU CONVEN'nON, 1838. 155 

Let us not, then, submit any thing to the people which is to be a mere 
matter of moonshine ; a mere matter of fancy. 

If we are going to disturb the provision of 1790 — if we are going to do- 
any thing at all — let us do something substantial, and let us not place 
words in the constitution merely that they may please our fancies. If 
1 were allowed to make a constitution myself, I would make it exactly 
such as would suit my own fancy ; but I would not make it such as to- 
endanger all the other amendments we may m»ke, as I am strongly ap* 
prehensive that we shall do if we submit to the people an amendment 
of the character proposed by my colleague, (Mr. M'Cahen.) The amend- 
ment amounts to very little more, >f any thing, than the present provision 
of the constitution, and you will gain no strength to your system of edu- 
cation by the insertion of a new provision of this kind, that you would 
not gain without its being inserted. But will you, on the contrary, lose 
any TOtes by its insertion? I believe that you wilUose thousands. 

We know exactly the condition of the popular mind upon this subject 
at the present time. We know that the legislature on one occasion had 
to repeal a law. I have been informed by a gentleman that the people 
in his county were dissatisfied with the present school system, and were 
disposed to do away with it. It will not advance faster than the wishes 
of the people indicate. It seems to me that this amendment is making 
an innovation in the language — that it is oflfering that which is liable to 
mis-construction — and that, taken in connexion with other things, it is a 
provision which will raise a strong voto against our other amendments, 
without adding any strength to the cause of reform in the constitution. 

Shall we, for the sake of the adoption of this provision, endanger 
those much more important which have been adopted, such as the reduc- 
tion of the senatorial term to three years — the election of the justices 
of the peace — the limitation of the judicial tenure, &c. ? 

It has been said, that the provision of the constitution of 1790, has. 
been violated by the legislatuie. I do not think that any counsellor has 
given his opinion that the school law was unconstitutional. And will it 
be said that we must go like madmen and offer eveiy thing, whether the 
people desire it or not, merely for the sake of gratifying our own fancy T 
that we must ask them to take that which they do not want, as well as 
that which they do want ? This is indeed a strange code of morality, and 
how it is to be defended I know noL We cannot fight without ammu- 
nition, or without soldiers. 

We have already inserted an amendment in relation to the right of 
suffrage ; — there will be many votes against it as well as for it. I have 
been told that tliat was got up for the express purpose of raising preju- 
dices against our amendments. It will certainly have one efiect in one 
quarter and another in another. 

As to this amendment, I say there is no good in it — that it amounts to> 
nothing at all, and that the people have not expressed any wish for it. I 
hope that it will not be adopted, but that we shall leave it to the legislature 
to regulate future amendments as they may think proper, and in such a 
manner as the wants and the wishes of the people may from time ta 
time require* 



156 PROCEEDINGS AND DEBATES, 

A motion was made by Mr, Doran, 

To amend the said amendment by striking therefrom all after ** section 
1," and insertmg in lieu iheredf the words as follow, viz: **Wi8dom 
and knowledge, as well as viitne diffused generally amongf the body of 
the people, being necessary for ihe preservation of their right? and liber- 
ties, and as these depend on spreading ihe opportunities and advantages 
of education in the various parts of the country, aiid among the dilleient 
orders of the people, it shall be the duiy of ihe legislature in jiIl future 
periods of this commonwealth to cherish the interest of literature and the 
sciences, and all seminaries of ihem, especially colleges and universities, 
to establish public and common schools, and to encourage private socie- 
ties and public institutions by rewaids and immunities, for the promotion 
of agriculture, arts, sciences, commerce, trades, manufactures and a na- 
tural history of the country." 

And the said amendment to the amendment being under consideration, 

Mr. Dor AN said, he felt it to be his duty to state to the convention that 
this amendment was not his own. It belonged to the state of Massachu- 
setts, and he had taken the liberty to offer it here. He did not intend to 
detain the convention with any remarks upon it, but would merely ask 
that the votes of the members might be recorded. 

Mr. Chandler, of Philadelphia, said it seemed to him that the amend- 
ment proposed by the gentleman from the coimty of Philadelphia, (Mr. 
Doran) belonged more properly to another section. We may however, 
continued Mr. C. give the expression of our sentiments upon the gene- 
ral subject. 

When the gentleman from the county of Philadelphia, (Mr. Earle) was 
on the floor, he undertook to say something about the primary movements 
which look place towards the call of this convention. I listened to him 
with attention, because I knew how well acquainted he was with every 
thing having reference to those movements. I propose therefore, looflTer 
a very few remarks in reply especi^illy to the position which he has assu- 
med, that no lawyer. had given his opinion that the common school law 
was unconstitutional. 

It has been said that the legislature is generally, if not always disposed 
to go in advance of the requirements of the people and that so far as 
regards the system of common school education in Pennsylvania, they 
have done so. It is a well known fact that from ^he year 1790 — the date 
of the formation of the old constitution — to the year 1809, no step of 
the kind was taken ; or, if anv, it was so small as not to claim notice. 
But there came ••atide in the aflfairs" of your state which, combined with 
some other notions, gave us a spur, and led us to the establishment of 
something like a system. 

But the remarks of the gentleman from Northampton, (Mr. Porter) 
and others who have made observations of a similar tenor, must have 
convinced us how intimately connected with this subject, were the hopes 
and fears of some rising or falling politicians. And since this has been 
ihe case, who shall say that the time may not hereafter come, w'hcn, not- 
withstanding the impetus which this great flood has given to education, 
this system may be in its ebb and may be all left high and dry ? And 
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whenever such a state of things shall arrive, the constitution will not sup- 
port us, because the constitution was not more than fulfilled through any 
action on the part of the legislature. 

The gentleman fiom the county of Philadelphia, (Mr. Earle) has talk- 
ed of extending the legislation. Sir, this is the great error of this kind 
of legislation. No one is content to do enough. They want either to 
do nothing, oi to go so far in the contrary extreme as to defeat the friends 
of education. 

The gentleman from Beaver, (Mr. Dickey) in the argument which he 
addressed to the convention this morning, made a strong appeal to the 
fears of the friends of education, because there had been an aj)peal made, 
only a few moments before, in another quarter, to other motives of action. 
The gentleman from the county of Philadelphia, (Mr. Earle) wished to 
have this measure defeated. I heard the cry, if you dare to incorporate 
such a generul provision into your consiiiutisn, the people will not accept 
those other provisions which I have labored for a dozeu years to make 
part of the fundamental law of the land. 

Mr. President, if I had given my vote in favor of every measure which 
has been carried here, from the elec;tion of justices of the peace to the dis- 
iruction of the supreme court — and 1 thank God that I have scarcely voted 
for any change in ihe constitution — I declare 1 would have resigned them 
all if, by so doing, I could secure the adoption of this provision — I mean 
the amendment of the gentleman from the county of Philadelphia, (Mr. 
M'Cahen) as the geniienian from Northampton, (Mr. Porter) said, in 
lelation to the poor, I would do justice in the sight ol the Supreme Judge 
of Heaven, aliliough Heaven itself should fall. 

The gentleman from Beaver, (Mr. Dickey) has told us that, if we adopt 
this amendment, we shall endinjrer the whole system of education before 
tl)e people ; and, by way of still further alarming our fears, he has 
told us that three hundred districts have refused to accept the law — and 
he has appealed to the minority in the accepting districts combined with 
these three hundred non-accepimg districts against us. It would have 
been more logical in him to have said, that the majority in the nine hun- 
dred non-accepiing districts, and the minority in the tljree hundred non- 
accapting districts would combine to carry this system through in the face 
of all the opposition that can be made against it. 

May we not therefore, confidently appeal to them ? To their votes by 
which they approved it, and ask them to approve the provisions of the 
constitution establishing that which they have declared and believed to be 
for the best interests of the stale ? It has been repeatedly said that cer- 
tain of the German counties are opposed to it; and the gentleman from 
Beaver, has spoken of the liberal education which they receive in their 
own language. I have no doubt of it. Wherever I have come in con- 
tact with Germans, 1 have generally, found them to be men of liberal 
education. 

But, with regard to the German language, there is nothing in the amend- 
ment of the genUeman from the county of Philadelphia, (M. M'Cahen) 
which will prohibit it from being taught. It is not the language that 
pertains to the country. But that, or any other may be attained by those 
who are disposed to learn it. Every man of education almost speak 
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that and other languages of Europe ; but, in a school system adapted to 
the people of the state* generally, it is not proper that we should force 
upon them the German, or any other foreign tongue. 'J he gentleman 
from Beaver, enfoicei} a portion of his remarks by saying that those now 
poor, may becomerich. That might be. But shall we say that the poor 
shall not be educated, because that event may come to pass ? Is the man 
who may never arrive at wealth to go uneducated ? 'I'he principle is 
tnonstrous in itself, and never will be acted on. I ought to apologize for 
having occupied so much of the time of the convention, I would not do 
4B0 if any other subject than the present were before this body. 

Butt I regard this provision as superior to all others — as the fountain 
from which every man among us is to draw — the source of his ownrespeo* 
lability — his own worth, both as a man or citizen, and a christian, and I 
have a few words to say in relation to it. Gentlemen have opposed the 
amendments before us upon the ground of feeling — of feelings of opposi- 
tion in certain portions of the commonwealth ; feelings that are said to 
-exist, but heieafter may be annihilated. Not long since, we legislated on 
this floor, to the prejudices and upon the prejudices of the people. Scarcely 
one delegate voted for a particular amendment afHrmatively or negatively, 
that did not confess he voted on prejudices ; and numbers declared that 
they were legislating to the prejudices of the people. I pause not to cen- 
sure, much less to impugn the motives of any gentleman, because, to do 
that would be much worse than to censure. But, I will ask if the mem- 
bers of this convention are prepared to go so far as to minister to the pre* 
judices and feelings of the people, and make a law — a fundamental law 
founded upon ignorance f It appears to mc that this would be a^new sys- 
tem of legislation. It certainly would be one that I have no desire to 
know any thing about. My reading of the histories of other countries 
furnishes me with no account of that kind. 

Wfe, sir, by pursuing such a course, would be behind the age ; we 
should be throwing ourselves back, we should be inviting ourselves not 
to censure — for that may be endured — but we should be inviting the fin- 
ger of scorn, which is most intolerable to every man of feeling, whether 
right or wiong. 

It may be, though I do not know, that there are certain parts of the 
•commonwealth of Pennsylvania on which there is such darkness— such 
thick darkness resting, that it would be dangerous to propose to the citi- 
zens a law approving general education — in which they would start and 
claim, as a right, that all these should be blotted from the statute book, 
for they know not of the matter. Sir, I cannot believe that such would 
be tjie case in any portion of the commonwealth. But, it does appear to 
he the opinion of certain gentlemen who have opposed amendments of 
this kind. It surely cannot be, and ought not to be supposed to be the 
case. We ought not to be the representatives of— at least we should not 
avow ourselves the representatives of such constituents, if any we 
have. 

The dark spirit itself presides over all, and rules over all ; and let us 
extinguish, instead of, ministering to, and pieserving its gloomy influence. 
It appears to me that we had better learn the temper of our distant breth- 
ren, and endeavor to liglit them up into a fiame which burns in a more 
favored region* 



PENNSYLVANIA CONVENTION 1838. 159 

Mr. G. aAer making two or three remarks, (not distinctly heard) in 
relation to the establishment of a school of arts, pioceederi to say that 
the school system was, beyond all question, for the benefit of ihe people 
at large — that every man who had a voice in the election of a represen- 
tative in the legislatute, should feel that his children have a deep interest 
in the proper exercise of his franchise. Let men reflect that if these 
schools are established, their children will be benefited. If there is no 
common schools, where is the primary education to come from ? He 
would put it to the gentleman from the county, and every fiiend of edu- 
cation, whether we ought not to give the poorer classes of society every 
opportunity to enjoy the blessings of education. 

Mr. C. next adverted to the false impressions and prejudices which 
prevailed in some portions of the commonwealth against t!ie common 
school system. Those, for whose special benefit the system was in- 
troduced, were, like ourselves, the slaves of prejudice and passion, and 
under those influences they had, under mistaken notions, wrought great 
public injury by the destruction of seminaries of learning, colleges 
and schools of science. He had given a plain unvarnished statement of 
facts as they presented themselves to him. He had dune nothing more. 
Let respect be paid to his motives, if not to his words. He would say 
to the genil.^man from Beaver, (Mr. Dickey) to whom he had alluded 
somewhat pointedly, that he felt, as he (Mr. C) did, the necessity of 
educating all. He knew that the gentleman had done much more. The 
remarks that he had made this morning, must have satisfied every mem- 
ber of the convention that he felt the importance of public education — 
that he was the fast friend of public education. The delegate had sacri- 
ficed much to party on account of it, and every one knew how dear that 
was to a public man. But he (Mr. G.) must say, that in his opinion, 
with deference to the gentleman's legislative experience, he errs as to 
the means of carrying out the system; and those means might destroy 
the success of education, and the hopes of the poor man who daily toils 
for his daily bread. Every provision in the constitution should be as 
free as the air — free as the prmciples the gentleman proposes. And, 
unless those principles are of that character, they are not worth boast- 
ing of. 

Mr. Miller, of Fayette, moved the previous question, which was 
sustained. 

And on the question, 

Shall the main question be now put? 

The yeas and nays were required by Mr. M*Gahen, and Mr. Ful- 
l£r, and are as follow, viz: 

Ykas — Messrs. Agnew, Ayres, Baldwin, Banks, Barcley, Bamdollar, Bamitz, Bed- 
ford, Biddle, Bonham, Brown, of Lancaster, Brown, of Northampton, Carey, Clapp, 
Clarke, of Beaver, Clark, of Dauphin, Clarke, of Indiana, CIcavinger, Cochran, Cope, 
Craig, Crain, Crawford, Crum, Cunningham, Darrah, Dickey, Dickerson, Donagan, 
Donnell, Earle, Foulkrod, Fuller, Gamble, Gearhart, Gilmore, Grenell, Harris, Hastings, 
Hayhurst, Hays, Henderson, of Dauphin, Hiester, High, Hyde, Jenks, Keim, Kennedy, 
Kerr, Konigmacher, Krebs, Long, Lyons, Maclay, Magce, Mann, M*(^ahen, McDowell, 
Merkel, Miller, Montgomery, Ovorfield, Payne, Pollcck, Purviance, Reigart, Read, 
Riter, Ritter, Rogers, Royer, Seager, Sheetz, Sellers, Seltzer, Serrill, Smith, of Co- 
lumbia, Smyth, of Centre, Snively, Stickel, Sturdevant, Taggart, Weaver, While — 84^ 
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Nats — Messrs. Bell, Brown, of Philadelphia, Chambers, Chandler, of Philadel- 
phia. Cline, Coats, Cox, Cummin, Curll, Darlington, Denny, Doran, Dunlop, Far- 
relly, Fleming, Henderson, of Allegheny, Hopkinson, Houpt, IngersoU, Martin, M'Sher- 
ly, Merrill, Pennypacker, Porter, of Northampton, Russell, Scott, Shellito, Thomas, 
Todd, Weidman, Young, Sergeant, President — 32. 

So ihe convention delermined that the main question shouldbenow 
taken. 

And on the main question, 

Will the convention agree to the araendnient, in the words as fol- 
low, viz : 

** Skction 1. The legislature shall continue to provide by law for the 
establishment of common srhools throughout the stale, so that the bene- 
fits of pducation may be extended to all the children in this common- 
wealth ?" 

The yeas and nays were required, by Mr. M'Cahen and Mr. Foulk- 
ROD, and are as follow, viz : 

Yeas — Messrs. Baldwin, Banks, Bell, Biddlo, Brown, of Northampton, Brown, of 
Philadelphia, Chandler, of Philadelphia, Clapp, Clarke, of Beaver, Clarke, of Indiana, 
Cl6avinger, Cline, Cochran, Crain, Crura, Cummin, Curll, Denny, Farreliy, Flem- 
ing, Foulkrod, Fuller, Gilmore, Hastings, Hays, Henderson, of Dauphin, Houpt, Hyde, 
Kennedy, Kerr, Lyons, Magec, Martin, M'Cahen, M*Shorry, Montgomery, Payne, 
Pennypacker, Pollock, Porter, of Northampton, Riter, Rogers, Royer, Russell, Scott, 
Serrill, Shellito, Smith, of Columbia, Thomas, Todd, Weaver, Sergeant, Presi- 
deal — 52. 

Nats — Agnew, Ayres, Barclay, BamdoUar, Bamitz, Bedford, Bonham, Brown, of Lan- 
caster, Carey, Chambers, Clark, of Dauphin, Coates, Cope, Cox, Craig, Crawford, Cun- 
ningham, Darlington, Darrah, Dickey, Dickcrson, Donagan, Donnell, Doran, Dunlop, 
Earle, Fry, Ge^rhart, Harris, Hayhurst, Henderson, Allegheny, Hiester, Hij^h, Hop- 
kinson, IngersoU, Jenks, Keira, Konigmacher, Krebs, Long, Maclay, Mann, M'Dowell,^ 
Merrill, Merkel, Milhr, Ovcrftpld, Purviance, Reigart, Read, Ritter, Sacgar, Sheetz, 
Sellers, Seltzer, Smyth, of Centre, Snively, Stickel, Sturdevant, Taggail, Weidman, 
White, Young— 63. 

So the amendment was rejected. 

A motion was then made by Mr. Porter, of Northampton, to amend 
the said first section of the seventh article of the constitution, by striking 
out the words ** as soon as conveniently may be," where they occur in lines 
first and second, and inserting in lien threof the words *' continue to." 

The Chair said the motion of the gentleman from Northampton was 
not in order, the convention having already decided not to strike out the 
words proposed, nor to insert those proposed as a substitute for them. 

A motion was made by Mr. Dickey, 

To postpone the further consideration of the said first section for the 
present, and that the convention proceed to the consideration of the second 
section of the report of the committee of the whole to whom was referred 
the seventh article of the constitution. 

Mr. Porter, of Noithampton, said he had seen this day what he con- 
fessed had staggered and astonished him. On the 15ih of November last 
he had felt proud that he was a Pennsylvimian. He had then seen a pro* 
vision adopted by the convention, which extended the benfits of education 
to all. To-day, with sorrow and pain, he witnessed one half of the del- 
egates, for causes which had been assigned to him, not on this floor, 
taking a diflferent course. A gentleman from the county had told us that 
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if wB did not adopt this amendment, we should peril the amendments. 
What soit of an argument was this ? It had been said that the election 
of county officers, and justices of the peace was of a vast deal more impor- 
tance than the cultivation of the minds of the children of the roinraon wealth 
— that reducing the judicial tenure was vastly more important than to edu- 
cate our children to understand their rights. It was said to be of iufinitely 
more importance to reduce tlie judicial term to three years* 

If we have come to this we are greatly behind all the rest of the Union, 
and deserve the taunt which has been cast upon iis, that we are a Uoeatiaa 
land. But gentleman have reckoned without their host — die people shall 
be disabused, and he who risks his popularity to put down education will 
find that he has reckoned without his host. Has education risen above the 
mongrel politics of the age, now to be put down by miserable politicians 
for the purpose of securing some twopenny office? 

I (said Mr. P) am ashamed to be called a Pennsylvania if such a spirit 
is to prevail. It is not doing justice to the Gsrnian population. I rea- 
pect the German districts, and I ask you to look at the consequences of 
the course you are pursuing. I have seen my constituents since this mat- 
ter was last before the convention, and they told me they were glad to see 
that such a principle had been adopted by the convention. You have said 
tliat education shall be extended to all persons in tlie commonwealth. 
Wc then say the Germans may educate their own children. You ought 
then to carry out the system, and provide expressly th:tt they may edu* 
cate their own children. This amend uient is an attempt to cut off the 
whole of the German population. vVhen Penii county was changed, it 
was those who voted against this, that weie the friends of the measure. 
There was not so much honesty on this floor, in the expression of senti* 
ments as he would wish. 

He disclaimed any desire to peril the amendments. Gentlemen ought 
not to stop midway in their course. The march of intelligence would 
then be onward, and we should carry out the principle* 

Yon have been spending twenty-five millions in improving the resources 
of the commonwealth. You have made that system to carry it through. 
Yon have made it the great instiumeutof insiructiny; thu peDple, and have 
we the ability to stop it? Now, disguise it as you will — the fact is, that 
this convention is afraid to give their sanrtion to this system of intellectual 
improvement. By looking at page 207 of the minutes oF the oommiltee 
of the whole, which sal on the 15th of November last, it will be found 
that the report of the commitiee of the whole was adopted by a vote of 
eighty to thirty-eight — something more than two to one. 

Now, if he (iMr, P.) were lo use the languagejof a distinguished Virgin- 
ian, he might ask, what had made so mmy *» dough faces?*' What had 
made so many right about faces? What had made so many changes? 
Were some gentlemen afraid to vote for this amendment, lest it should 
operate against their amendments, and thus endanger their own popularity. 
Why, the importance and value of this amendment, was worth more than 
all the two-penny offices in the stale. 

The gentlemen would have the thanks of posterity for crippling educa- 
tion. Thank God his (iVEr. P's.j name was not to be found among theirs, 

TOL. XI. L 
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And when be had grown old in years, and rendy to lay down his life, he 
could pdini out ihat he had been re^dy, as be always was ready, to further 
the cause of education. He could only h<)7)e thai others wert of the same 
dis|.o^iuou. He boped, however, that if gentlemen did nothing else, they 
would at lensl, put in ihe consiitulion such language as they would not be 
ashaii ed of. If" ihe amendmeni of ihe gentleman from Beaver ^hould not 
pievail, he would offer an amendment to this effect : *»Tliat the legislature 
sluill provide for ifje esiablisiiment of common schools througiiout the 
Btdte, so iliai the benetits of education may be liberally extended." 

Any thing to show that we do not mean to throw any impediment in the 
way. Pennsylvania had done a great deal to secure the benefits of educa« 
tion am»Mig ihe people. He hoped, therefore, that nothing would riow 
be done lo slay the piogress of information and improvement — that we 
would do nothing lo arouse an excitement against it — nothing to jeopard 
the cause of education. 

Bui, he bt;lieved as seriously as he believed anything, that the low grov- 
eling poliiici.in — the m;in who believed the end justifies the means, would 
be bold enough lo say that the convention ought to vote down this amend- 
ment, and we should thus obtain a repuiaiion notto be coveled heteafter. 
\V( should d(•^€rve ihe scorn and the contcmpi of the neighboring slates. 
He ihought ihai ilie delegate from Ueaver would see the propriety of having 
the provifei«)n pui in such languge us would accosd wiih the spirit of the 
limes, and in a bhape that we would not be ashamed of. He had already 
frp. ken of one senicnce in the provision, which he thought was a blot on 
ihe escutcheon of the commonwealth. He meant that which draws a 
line b( iween »he rich man and the poor man's child. He did not allude 
to it for ihc purpcjse of exciting prejudices. He hoped that nothing would 
be insertetl in ihe consiiiuiion ihat was calculated to create any invidious 
dij?tinclions in socieiy. No mat'er how poor ihe youth might be, he 
w<'uhl niise him as high as his genius would raise him. He trusted that 
no buch term ns »* poui" would be inseried in the fundamental law of the 
hind. He conceived that an intelligent community had clearly shown 
tin ir ni(hsjn>siiion and unwillingness to tolerate any longer the contin- 
uance of any such disiiuciion. ' 

Will )ou (cominued Mr. P.) corrupt the genius of your youth? Will 
you say to the child of the poor man, yoH shall be an object for scorn to 
j.oiiii us slow unniovmg finger ai? He (Mr. P.) would rather say that 
in St hool ihe pooi and the rieh man's child should be on a level, and that 
lhe\ should i ave an equal chance lo become ornaments of their country. 
He \\«.uld (Ii» every iliing lo dcsiioy any distinction in schools between 
the rich and ihe poor, because its tendency was highly injurious, for it 
might somtumes. keep genius down to the earth, when, perhaps it would 
have displa) eu itself iit such a form as to reflect honor upon, and redounded 
to the cieuii of the commonwealth. 

Mr. Kkigart, of fiancaster, said it was well to make a rhetorical flour- 
ish by assul^iing f;.cis, which were not slated. The gentleman (Mr. 
Porierj had said thai the Ugislature had carried out the noble system of 
educ.iiior. — dim ii was based on free and liberal principle and that 
the child of the rich and the poor man rest on a ieveU And, he (Mr. R.) 
would ask, had not ihe legislature the power now to do this ? Had the 
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gentleman put into the mouths of others an argument which they had 
never used? Did the gentleman really feel ashamed of being a Pennsyl- 
Taniun ? or, was he not rather proud of being one ? Pennsylvania had not 
retrograded. The march of mind was onward, and he wished it would 
continue to be until we reach perfection. He intimates, at least, that 
those who are against the amendment are poliiicians, looking for some 
paltry, two-))enny office. He talked, too, of mongiel politician!* He 
should be careful how he used language of that sort. — 

Mr. Porter explained. He had said that a mongrel politician might 
seize upon the provision we adopted, &c. He meant not to allude to any 
member of this body. 

Mr. Heioart said that he had not misunderstood the gentleman, whea 
he said that a man deserved to be taunted for tiie vote he gave this day. 
He (M^. R.) returned the taunt. What has been the result of all our 
deliberations up to this time ? What does the vote shew ? Why, that 
the existing provision of the constitution of 1799, shall stand as it is. 
And, as has been well said by the gentleman from the county of Philadel- 
phia, (Mr. Earle) is there a lawyer to be found within the slate of Penn- 
sylvania, who would advise his client that the school law is uncunstitu- 
tionai? No And yet although the legislature under the constitution of 
1790 possessed the power in the fullest extent to carry out this system, 
we are told that we are now retrograding — that the vote taken would 
throw the slate of Pennsylvania back full half a centuiy in the marsh 
of improvement ; and ^e are told by the gentleman from Northamp- 
ton, (Mr. Porter) that we deserve to be taunted for the vote we have 
given. 

Sir, I will take upon myself here to say in my place, notwithstanding 
the indignant rebuke which the gentleman from Northampton has beea 
pleased lo bestow upon Ui>, that ihis vote reflects rio dishonor upon Peunsyl- 
yania ; and I, for one, am nol ashamed of the little agency which Ihavj bad 
in determining it. 

The provision in the constitution of 1790, is sufficient for all purposes. 
Under it, as I have said, the legislature had full and ample power. They 
have carried out the system, and they will still continue to carry it out. 
Do we, who voted in the negative o( the amendment of the gentleman 
from the county of Philadelphia, (Mr. M'Calien) propose lo place any 
restriction on a free system of education I Do we propose to arrest its 
progress ? to curb the spirit of intelligence which is so b.appily s(/fcad- 
ing itself over the whole length and breauili of our state ? Not at all. But 
we say that the power already given to tlie legislature is sufficient for 
every purpose. And, if it is so, why should we go further ? 

I hear gentlemen say, that we have been sent here for the very pwrposc 
of making amendments lo the constitution. This is undoubtedly true. 
But has the amendment here proposed ever been asked for. Let gentle- 
men show me that any of the people, in any of the counties of this state, 
have asked for it, and I will at once concede tlie point ; it would be the 
last wish I should entertain, to throw any obstacle in the way. But, I 
say, the amendment has not been asked for. Let us, then, amend the eoa- 
stiiution in those particulars in which amendments may be required and 
in which they have been asked ; but where nothing is required and nothing 
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has been asked, let us not interfere. Let us not pull down one fabrie, 
merely for the sake of building up another which may not be as perfect 
Let us leave well alone. 

The gentleman from Northampton, (Mr. Porter) says, that we shall be 
thrown back, by the vote we have given, half a century behind our neighbors. 
How does the gentleman sustain ihis position ? Let him give us the proof 
— let us have ii now — bec; use the allegation and the proof should go 
together. Our people are going on well under the present system; it is 
gaining ground ; it is winning more and more upon the affections 
of the people. Will the amendment of the gentleman from North- 
ampton assist it? Suppose that this amendment had been introduced into 
the constitution of 1790, Does it follow that the constitutional provision 
would have made the legislature carry out this system sooner than they 
otherwise would have done ? Not at all. Why, then, does the gentleman 
from Northampton make the allegation, that we shall be cast a century 
behind our neighbors ? It is all very well to draw a figure ; but it has neither 
leason nor fact to support it, and so long as there is an entire absence 
both of reason and fact, I apprehend that this convention will not be 
urged on to undiJe action by mere figures of speech. 

It has been said in various parts of this hall, that all the other amend* 
ments which we may make to the constitution will be endangered, if we 
insert this new provision on the subject of education. I do not undertake 
to say positively how this might be. But let me a^^k gentlemen whether 
it would be right, whether it would be an exercise of common prudence, 
to insert in this amended constitution any provision which is in itself unne- 
cessary, or which, even by remote possibility, might endaqger the other 
amendments which have been yielded to the requirements or the wishei 
of th«i people ? The arguments against the amendment have not been met, 
as they ought to have been met, on the grounds of necessity and expediency ; 
and I apprehend that there is intelligence enough in this convention to con- 
cede that something more than rhetorical flourishes, such as those with which 
we have been favored by the gentleman from Northampton, is necessary 
to induce us to make important cfianges in the constitution, or to justity 
us in so doing. Nothing i.j the shape of a satisfactory reason has been 
assigned lor the change proposed iu the present instance, and I apprehend 
that none such will be, or can be assigned. , 

The gentleman from Northampton says, that our action here will cut off 
the German population of Pennsylvania, from the benefits of cJucalion. 

i This is another of those strong and sweeping assumptions which have 
been stated as matters of fact, without any sort of authority to sustain 
ihem. 1 am a German myself, and I would not on any earthly considera- 
tion vote for any measure in this body, or out of it, which could tend in the 
remotest degree to cut olf ray dear German brethren from benefits so 
important to their welfare and their happiness. But the allegation can not be 
sustained; vie cut off no man. The system of education caii be carried 
out under the provision which we now have, as well as under any amend- 
ment which we can devise. 

yir, the march of mind is onward ; time can not arrest its progress, cir- 
cum-^tances can not for any length of tiiiiu retard its glorious career. 
Nothing can occur permanently to affect it. The legislature dare not 



PEN NSYLViLN Ik CON VENHON, 1838. 1 65 

oppose its progress ; tHe system is gaining in the affections of the people, 
and it will without doubt, continue to do so. 

Mr. Porter, of Norlharapion, desired to make an explanation in refer- 
ence to a remark which he made when previously on the floor, and which 
had been misapprehended by the gentleman froru Lancaster, (Mr. Reigan) 
[ allude, said Mr. P. to the remark aiiribuied to me, that the German 
population of Pennsylvania would be cut off from the benefiu of ediica- 
lion, if.some amendment was not made in the provisions of the constiiu- 
tionofl790. What I said was this — thai the provision of the existing 
cooatituiion had received the construction that German schools were not 
authorized. 

To what purpose should we introduce special amendments here which 
can answer no good purpose in practice ? 1 hope we shall not do so. 

Mr. Reioart resumed. 

The gentleman from Northampton says, he thanks God that his name is 
not to be found recorded among those who voted in the negative on the 
vote which has been taken. Now, this is all nothing, though, as in other 
instances, it may answer very well as a figure of speech. The question 
before us is a question of expediency ; and as such I have endeavored t3 
treat it — and, so far as concerns the part which I huve taken, I do not fear to 
meet all the responsibility which may attach to the vote 1 have given. 

He would not consume the time of the convention by making any fur- 
ther remarks on the subject. 

Mr. DuNLOP, of Franklin, said he was one who had voted in the minor- 
ity on the proposition to agree to the report of the committee. He did not 
belong to the dough faces. Wlien the gentleman threw about the stigma 
concerning dough faces, he should remen)ber there is another kind, called 
brazen faces. If doui^h faces were bad, he did not reo'ard brazen faces as 
much better. He had voted for the school biil in the lower house of the 
legislature. He did this u ith reUictance, beratise he did not think it was 
going to be the fine thing which h id been spokcH of. Go to Prussia (said 
Mr D.) and see the fine schools ealablished under that government to edu- 
cate the children of the kingdom. Russia also has her scliools, but the 
people of that empire are as niucl* slaves as any people can be ? How many 
men are there who can work the rule of three ? This question of com- 
mon schools is but an experiment in the couniry. What advantages are 
to result from them ? J«ook at the state of Connecticut, with her great 
school fund Once siie occupied a high position in the Union, but she 
has dwindled down from her LClIsvvorths and other gieat names, to her 
Niles and Smiths. Look at New Hampshire. She had, to he sure 
never produced any great men in her prouder days except Daniel Webster. 

All her children are educated at common schools, and one of the most 
grovellins^ politicians in the United Slates is to be found in New Hamp- 
shire. He was happy to say, however, that from recent indications, there 
appeared to be some prospect of the regeneration f that state. Here then 
wero two stUes, in which the common school system had been established, 
where are to be found the most slavish sycophants of power. Where 
then he would ask, were the advantages of the system? He would not 
nndertake to say that the system would be found without advantages. It 
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was yet in its infancy. It was still at work. It was, as yet, but an exper- 
iment. He felt some unwillingness to impose on the people that which 
was, as yet, but a mere experiment. He was not yet satisfied, himself, 
with it, and he was not going to impose it on the people for no better rea- 
son than because the gentleman from Northampton had declared so loudly 
in its favor. He ought to have told the convention how this system had 
operated. Those who had voted in the negative were just as well acquain- 
ted with this matter, as the gentlemen on the other side. The gentleman 
had said that the stale ol Pennsylvania was disgraced by the vote of to-day. 

I am glad (said Mr. D.) to say she has not been disgraced by me. He 
would suggest to the gentleman' from Northampton to keep within the 
pale nf courtesy, lesi he should provoke a reiori upon himself. Has not 
ihe gentleman already (said Mr. D.) put liimssclf beyond this pale, as 
fe^aids myself? 1 hope I shall noi hear it again imputed to those who 
Yotcd in the negative on the repoit of the committee that they are mere 
feces of dough. 

I voted for the eciiool bill, because it contained a provision that eaeh 
township should have a right to accept or reject the system. It nas there- 
fore noihni^' more nor leiis than a township bill. A great many of the 
townships had accepted the system, and, many others had rejected' it. 
Now the gentleman from Northampton desires to force on the people his 
ilemocratie notions. 

When we see liie system in full operation, is it proper that wc should 
disturb it? He voted lor the bill for the iCi;.>iMi tnai it left tlie option with 
ihe people of each township to accept its |/iuvisions or not, and for ihat 
leason alone; and had it contained pr(<vi.NiuJits which were imperative, he 
would not iiave given his vote for ii. 

'i'here ;^rc Fomepeisens who enleitnin i!.e< pinion that education is inju- 
rious to ehiUlren. If we sre en(]irav(Mi!;sr lo atiopt a system which will 
tend to elevate our country, hinl give her lolty mnk aiMung the nations of 
the earth, ii is not to be d <;ri by liu* e:•'^ibii^hnleIJt (.f rcninion schools, 
li is in liiji^lu'r .'•ehools ihaiil <' endcuirti is. Me to he i^ivi ii which will 
enable us to li^e in ihe scale ol conins\ii;iiies. '1 l-ere ilu- innul isin)prnved, 
not by learning A B C, bu' hya prcfr^j* <'i education wh.ich inculcates 
sound riiorilt-. ai d elevated ideas of hiCJi ;'nd tilings, and not by reading 
\iie and cljn»;):ous newspapers. 

At present he was not saiisfied as !o ?hi* VjuI rdvar.iages of the system. 
When experience shall have eslablisl,ec! the laei that it is calculated to pro- 
tJwce ihe great benefits whieh are aniieipuud ; or when he Ivad become 
folly satiylied that it would produce liieni, ! e v^ould be disposed to take a 
diflerent course, and to perpeuiate the yy:.tern by an organic provision. At 
present the legislniure have full and amp'.e powers. If the people wi.sh 
the system to continue, it will i ontinue ; and if not it will cease. The 
legislatuie have ample power. What mighty pov.er is it they seek ? 

If the wishes of gentlemen are gratified, the legislature will not be 
eloihed with a particle of power which they have not already. 

The old constitution says : 

»• The legislature shall, as soon as conveniently may be, provide by 
law for the establishment of schools," &c. 
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This is imperative on the legislature to a certain extent. But it takes 
f)o power from the legislature. The legishiture always had, and have 
now, the power to establish common schools lhrou<yhout^tho siJle, hy 
which every citizen may be educated, and by which the poor shall he 
taught gratis. Would gentlemen desire to establish any systeju in opi>o- 
lition to the wishes of the people? 

V 

Mr. BuowN, of Philadelphia county, said that he trusted the moiion to 
postpone the further consideration of this section for the pre:sent, would 
be agreed to. 

When this subject Wijs under consideration in committee of the whole, 
at Harrisburg, f did not (continued Mr. B.) deliver my sentimenis u()Oii 
it, and I did not intend to have done so, had it not been for what has sub- 
sequently transpired. I hope that this question, deeply itnportani as we 
all acknowleilge it to be, is not to be settled eiihor by the small talk of 
the genih-man from Franklin, (Mr. Dimlop) or by the denunciations of 
the gentleman from Northampton, (Mr. Porter.) AlthoUi,Mi 1 have on 
every occasion in this convention, sustained the most lil)eral course of 
policy which has been proposed in referein^e to a general system of edu- 
cation, I yet believe that there are many among the nu.nb t of those 
who voted against any change in the existing piovifions of the constitu- 
tion, who are as much the friends of the cause, and 'as favorable to its 
progress, as I am myself. 

But, Mr. President, when I hear it stated by members of this body, 
who feel as lively an interest as myself in the cause of education — who 
know the views of their constituents, and who are not likely to bw ac- 
tuated by any considerations of a trilling character; when. I say. 1 hear 
such men declare in their places that any attempt to change the constitu- 
tional provision on the subject of education at this time, will exj>ose to 
jeopardy all the other amendments we may make, I feel it to be iny duty 
to pause in my course, however anxious I may be to carry out thesyslein 
in Its utmost latitude. 

Sir, this system of school education, if received at all, is to he re- 
ceived with the consent of the whole people of Pennsylvania i and when 
I know that a large portion of our people are opposed to it, I desire to 
be particularly cautious in my movements, lest in the too precipitate at- 
tempt to lay up a greater good which we have not, we ** mi^s our ven- 
tures'* and lose even the lesser good which we now enjoy. Rather than 
throw any thing into jeopardy, I would piefer to reldin the provision of 
the constitution of 1790 ; and I should be more content to adopt this 
course, if its expediency or propriety should be made apparent, b.';ca«i30 
I suppose that it is the intentio!i of this holy, before its final se;)ari!ion, 
to incorporate into the amended constitution a secioa by which futtire 
amendments may be provided for, without the trouble, expense and h»s» 
of time attendant oti the call of another convention. I should he willing, 
therefore, to leave the matter, as it now is, in the hands of the legislattire, 
and trusting in them to go steadily on in this great and glorious work of 
human improvement. That they have already done much can not he 
denied. Let ihem still ^o on ; and when they find that they can go no 
further, and that the wants and the wishes of the people require more 
than the constitutional provision will allow them to give, 1 am willing to 
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leave the tnalter with the people to bestow on the legislature such further 
power as may be thought expedient or proper. And when that time ar- 
xives, I have no doubt that a constitulional amendment will be adopted, 
embracing all ihe more extended powers which may be required. 

It has been said by more than one gentleman in the course of this de- 
bate, tliat the march of the mind is onward. I do not doubt thut it is so ; 
nor do I doubt that the legislature will feel compelled to go on in the 
good work. I have no notion that the legislature and the people sliould 
be crippled at any time in their onward progress, by a constitutional pro- 
irision standing between them and the attainment of the great object we 
have in view. But 1 fear that there is much danger to be apprehended 
by'an interference with the constitutional provision at this time, when it 
is known to nsthata large poition of the people in various p:irts of the 
state, have rejected the school law. And when I see that there is a deep 
and abiding opposition to this system of education in many part^ — ^and 
when I am told hy gentlemen wiicse opinions are entitled to respect, that 
all the amendments which wc may introduce into the constitution are in 
danger of being rejected if we inteifere with its provisions in this paiticu- 
lar, I repeat that I am c|isposed to pause, in order that I may reflect well 
on what may be the results of our action here. I entertain a just respect 
for the opinions of those gentlemen who tell me that this system will be 
endangered by our interference, as my sense of duty tells me it ought to 
do; and I feel no disposition to brand them with the name of *' dough- 
faces," or to use other terms of reproach or opprobrium towards them, 
simply because they ask me to reflect on what I am about to do. I have 
no ambition to follow the example which the gentleman from Northamp- 
ion (Mr Porter) has so eloquently set before us in this particular; I am 
willing to leave such ofHces exclusively to him, not doubting that he will 
discharge them to the life. 

Mr. President, 1 have hesitated much this day in the votes I have 
fiven. I have felt much anxiety that the cause of education should be 
promoted to as great an extent as possible ; and, for this reason I have 
had more difficulty in voting this day than 1 have ever experienced since 
I took my seat in this body ; and although I have voted for a more ex- 
tended system of education than that which is now in operation, I am 
free lo confess that I have dene so with fear and trembling, so much so 
that when the subject comes up again, I can not now say what course I 
may feel inclined to pursue. 

We are not assembled here as a legislative body. We are to look to 
the wishes of the people ; we are lo look to what they luill do, not to 
what they ought to do, or to what may be our own individual opinions 
as to what ihey ought to do. I have not a doubt that it is the wish of 
the members of this convention to give the most liberal education lo every 
child in the commonwealth ; but we are not here to force a system of 
education upon (he people, whether they will have it or not. We are 
only to give them such as they may want, or as they may be willing to 
take. Beyond this, our duty requires nothing at our hands. Let the 
people tell us what they want, and let us not force upon them more than 
they want. 

For my own part, I have heard no desire expressed to check, the pro- 
gress of this system. It is a question of a grave character how this 
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lystem shall be extended ; — what plan we can devise which will promote 
its extension, and not, on the contrary, tend to prevent it. 

We have been told by the gentleman from Northampton, (Mr. Porter) 
that the argument of the gentleman from the county of Philadelphia, (Mr. 
Earie) that, by making a change in the pn^sent provisions of the consti- 
tution we should endanger all our other amendments, was not a fair 
argument; and he asks us, is not this. question of education of more im- 
portance than any amendments we have made in relation to the county 
officers, to the election of justices of the peace, or in relation to any other 
matter? The gentleman from Northampton did not always speak so 
lightly of the other amendments which it was proposed to introduce into* 
the constitution, I well rtmember that there were some amendments 
which, at one peried he regarded as being of great importance, I will 
here take leave to read a brief extract from the journal. As early as the 
tenth of May last, we find the following record : 

*« A motion was made by Mr. Porter, of Northampton, and read as 
follows, viz : 

** Resohed, That the committee on the first article of the constitution be instructed to 
inquire into the expediency of so modifying the article, as that 

*• 1. The senatorial term be seduced to three years. 

•' 2. The legislature shall meet on the first Tuesday in January, in 
each year, unless sooner convened by the governor. 

'* 3. The lieutenant governor shall be president of the senate, and each 
house shall have the right to select a presiding officer, pro tempore^ in 
the absence, or other inability of the presiding officer, to perform the 
duties of the chair. 

•* 4. The legislature shall have no power to combine or unite in any one 
bill or act, two distinct subjects or objects of legislation, or any two dis- 
tinct appropriations, or appropriations to distinct or different objects, ex- 
cept appropiiations to works, exclusively belonging to, and carried on by 
the state, and that the object or subject n^atter of each bill or act shall be 
distinctly stated in the title. 

•* 5. The legislature shall have no power to grant a perpetual charter of 
incorporation for any purpose whatever, except for religious, eleemosy- 
nary or literary purposes, nor any bank charter of a longer duration than 
ten years, nor where the capital shall exceed two millions, five hundred 
thousand dollars, without the concurrence of two successive legislatures.'* 

Mr. Bell, of Chester, rose, he said, very reluctantly to a point of or- 
der. He. would inquire of the Chair whether, on a motion to postpone, 
it was in order to discuss the general merits of a system of education, or 
to enter into all these extraneous matters having reference to the course 
pursued by other gentlemen ? 

The Chair said, he was of opinion that it was not in order, on a mo- 
tion to postpone, to discuss all these topics. Any argument tending to- 
shew that the motion to postpone ought, or ought not to be agreed to, was 
in order. In the present instance, however, the Chair felt compelled to- 
say, that the gentleman from the county of Philadelphia, (Mr. Brown) 
was wandering from the question before the convention. 
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Mr. Brown resumed, 

I certainly liave no disposilion, Mr, President, to transgress the rules 
of order. I am not, however, as the gentleman from ('heater, (Mr. Bell) 
supposes, about to discuss the merits of the general question. I know 
that I, no less than every other member of this body, feel deepl}'' inter- 
ested in, and anxious about, the issue of this question ; and I was only 
4lesirous to express, as fuiciblv as I could, the reasons which induce me 
to nope that the motion to postpone will be agreed to. It can not be for- 
gotten that many members of the convention have been charged with a 
desire to check the onward progress of the cause of education, and I had 
supposed that any argument which went to refute that charge would liave 
been perfectly in order, 

I was about to shew thai the gentleman from Northampton had certain 
objects very m«ich at heart when he first came into this convention; but 
amongst the projects which he offered, and which I have brought to the 
notice of the on vent ion, not a word can I fiad in relation to tlie subject 
of education. I shall not, however, press this matter further at the pres- 
ent time, as the Chair is of opinion that I am not precisely in order. 

For myself, I must say that I entered this body with the most eiilarged 
atid liberal plans on the subject of education ; and my own wishes were 
made known, in the shape which I submitted, at an early stage of our 
proceedings. But I find that if we ur^e a universal system at this time, 
as I and many others wou^d otherwise be anxious to do, the people will 
probably vote against all our amendments, and thus that all may be re- 
jected together. 

Mr. Dickey, of Beaver, said he desired to sav a very few words in 
explanation of th^ reasons upon whicii he hnd submitted the motion to 
postpone the further consideration of this section for the present, and 
that, in so <ioing, it would be necessary very briefly to refer to the pro- 
ceedings which took place in committee of the whole at Harrisburg. 

On the morning alluded to by the gentleman from Northampton, (Mr. 
Porter) when this section was under ronsideraiicm in committee of the 
whole, a large number of the convention, (continued Mr. D.) thought it 
would be belter to let the provision of the constitution of 1790, lemain 
untouched. But, in the afternoon of the same day, a majority of the 
convention deternrined to insert tlie provision which was at that time in- 
serted, with a view to get on as speedily as possible to second reading. 
Judging from what I have seen and heard, I should infer that there is at 
the present time a majority of the members here in Hwor of retaining the 
provision of the old constitution ; and as the decisions of the Chair failed 
us in the demand for the previous question, upon the section, 1 thought 
the best plan we could adopt would be to postpone its further considera- 
tion for the present. And I made the motion a ^cordinjyly. If the con- 
vention will indulge me by agreeing to this motion, as I hope they may, 
we can go through the second and third sections of the same article 
without difficulty, and I will then ask that the whole article be engrossed 
for a third reading. 

And I now ask for the immediate question. 

Which said motion was sustained by twenty-nine other delegatei ris- 
ing in their places. 
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And on the queslion, 

Shall the question on the said motion be now put ? 

It was determined in the aflirmative. 

And tile question, 

Will the convention agree to the postponement of tlie further consid- 
eration of the first section for the present ? 

Was then taken, and decided in the affirmative. Ayes 00 ; noes, not 
counted. 

So the further consideration of the section was postponed for the pres- 
ent. 

A motion wa^ made Air. iMkurill, 

That ihe convention do now adjourn. 

Which was disajjrcevl to. 

The convention then proceeded to the consideration of the following 
section : 

*» Sect. 2. Tiic aris and »cienc:^3 shall be promoted in one or nioie 
semiiiaiies of learning." 

Mr. Pouter, of Nonlmmpton, moved to amend ilie said section by 
adding to tiic end ihercot* the words as follow, viz : •* And a general sys- 
tem of education l)y cnnmon schools." 

Mr. I iCKt:Y, of Beaver, moved the previous queslion; which was sus- 
tainc'd. 

And on the question. 

Shall tl.e main question be now put? 

The yeas and nays were requir6M| hy Mr. Porter, of Northampton, 
and Mr. Darlington, and are as foHow, viz : 

Ykas — Messrs. A^ncw, Ayres, Banks, Bamdollar, Bamitz, Bedford, Bigelow, Bon- 
ham, Cl.irke, of Beaver, CMark, of Dauphin, Cleiwingcr, (.'rawford, < lura, Darlington, 
Darrah, Di( k'^y. Dickcrson, Donagan, Donnell, Earle, Foulkrod, Fry, Fuller, Gearhart, 
Gilmorc, Harris, Ilayliurst, Hiiya, Jleiideroon, of Aiieghony, Henderson, of Dauphin, 
Hiestcr, High, Koirn, Krcbs, Ijou^, Mageo, Manii, Merkel, Milbr, Pcnny[iacker, Pnr- 
viance, Rcisjart, ili'ad, Kilter, ^^aepjer, Scheetz, Sellers, Seltzer, Smyth, of Centre, Snively, 
Sterigcre, Stii-.kel, Sturdevaiit, Thomas, White — 55. 

Nats — Messrs. Bdtlwin, Brll, Biddle'Brown of Lancaster, Brown of Northampton, 
Brown, of Philadelphia Curry, Chambers, Clapp, Clarke, of Indiana. (-Imc, < oates, 
Cochran, Cope, Cox, (>uin:ijin Cunningham, Curll, Doran. Dunlop, Fleming Gamble, 
Hastings Hopkinsou, Houpt Hyde, Ingersoll. Kennedy, Lyons, Maclay, Martin. M*Ca- 
hen, M'Dowell, .M'Siierry, ?»Ierrill, Montgonieiy. Payne. Polbck, Porter, of Northamp- 
ton, Royrr. Bussell. Serrill, Shollito, Smith, of Columbia, Tagq;art, Todd, Weidman, 
Sergeant, Frcnidenf. — 18. 

So the question was determined in the affirinuiive. 

And on Un? qiu'stif>n, 

Will the convenlion jjgree so to amend the said section ? ' 

I he yeas and n^ys weie required by Mr. ToRTEr;, of Northampton, 
and Mr. Darlington, and are as follow, viz : 

Ykak — \.€E8rs. Baldwui, BelK Biddle, Bigelow, Brown, of Northampf en, Brown, of 
Philadelphia, Chandler, of Philadelphia. Clapp, Clarke, of Beaver, t larke, of Indiwia, 
Cline, Coates, Cochran, Crum, Cunningham, CurU, Doran, Fleming, Fuller, Gearhart, 
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Crilmore, Hastings, Henderson of Dauphin, Houpt, Hydo, Kennedy. Kerr, Lyons, 
Magee, Martin, M'Cafien, McDowell, M 'Sherry, Merril, Montgomery, Payne. Penny- 
padier. Pollock, Porter, of Northampton, Royer, Russell. Saeger, Scott, Serrill, Shillito, 
Thomas, Todd, Sergeant, President — 48. 

Nats — Messrs. Agnew, Ayies, Banks, Bamdollar. Bedford. Bonham, Brown, of Lan- 
caster, Carey, Chambers. Clark, of Dauphin, Cleavingcr, Cope, Cox, t rawford. Cummin, 
Darlington, Darrah, Dickey. Dickerson, Donagan. Donnell Dunlop, Foulkrod, Fry, 
Grenell, Harris, Hayhurst, Hays, Henderson, of Allegheny, Hiester, High, Hopkinson, 
Ingersoll, Keim, Krebs, Long, Maclay, Mann. Merkel, Miller. Overfield, Purviance, 
Rfiigart, Read, Ritter, Scheetz, Sellers, Seltzer, Smith, of ( 'olumbia, Smyth, of Centie, 
Snively, Sterigere, Stickel, Sturdevant, Taggart, Weidman, White, Young— 68. 

So the amendment was rejecteil. 

A motion wrs made by Mr. Ingersoll, 

That the convention do now adjourn, 

Which was agreed to. 

And the convention adjourned until half past 9 o'clock lo-morrow 
morning. 



THURSDAY, February 1. 1838. 

Mr. Cummin, of Juniata, presented a memorial from citizens of Jani* 
ata county, praying that the conreniion will grant the people the right to 
vote for or against each part of the constitution so altered ot amended* 
as they shall deem fit ; 

Which was laid on the table. 

Mr. GoATBS, of Lancaster, presented n memorial from citizens of tho 
city and county of Philadelphia, praying thnt the constitution may be so 
amended as to provide for the more effectual security of freedom of 
speech, of the press, and of peaceably aessembling for public discussion, 
as well as preventing violence by mobs and riots, and for compensating 
those or their heirs who may be injured in person or estate thereby ; 

Which was also laid on the table. 

A motion was made by Mr. Darlington, of Chester, and read as 
follows, 

Res'doedy That so much of the resolution of the 26th of December last, as declarai 
tiiat this Convention will adjourn sine die on the second of February instant, be rescinded 
and that this Convention will adjourn sine die on the day of February instant 

Mr. Darlinoto^, moved that the resolution be now read a second time, 
and the motion being agreed to, the resolution was read a second time, 
and being under consideration. 

Mr. Darlinotom, proceeded to fill the blank in the last line, with the 
word " fifieenih." 
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Mr. Porter, of Northampton, suggested the propriety of postponing 
the fixing of the day of adjournment until we shall have previously gon« 
through the business of the convention. 

Mr. HiEsrsR, of Lancaster, thought it would be better not to fix any 
day at all. 

Mr. M'DowELL, of Bu^^ks, moved to amend the resolution by striking 
therefrom the word ** Bfieenih," and inserting in lieu thereof the wora 
'^twenty-second," and by adding to the end thereof the words:** unless the 
business of the convention ^hali have been finished at an earlier period.'* 

Mr. Bell, of CheAter, expressed his hope that no day of adjournment 
would be fixed. > 

Mr. M'DowELL, said he had voted against the second of February, 
because he ihouglit the convention would not have carried through its 
business, lie had now moved the twenty-second, because the conven- 
tion had precisely agreed on a day. 

Mr. Banks, of Mifflin, said that having voted against the second, he 
was now in favor of fixing a day. [le thouo^ht the twenty-second too dis- 
tant. If we fix an earlier day and find we cannot get through, we can 
extend it. 

After some fuUber discussion in which Mr. Cline, Mr. Farrellt, 
and Mr. Hiester, participated — the yeas and nays having been ordered, 
on the call of Mr. Cox,— 

The question was taken, on the amendment of Mr. M'Dowell, and 
decided in the affirmative, as follow, viz: 

Yjbas — Messrs. Ayres, Bamdollar, Bell, Biddle, Brown, of Northampton, Carey, 
Clarke, of Beaver, i;Iaik, of Dauphin, Clarke, of Indiana, Coates, Cochran, Cops^ 
Craig, i>rain, Cammin, Curil, Darlington, Darrah, Dickcrson, Donagan, Doran, Far- 
relly, Fleming, Foulkrod, Gamble, Grenell, Harris. Hastings, Hays, Helffenstein, Hie»> 
ter, Hopkinson, Houpt, Ingcreoll, Jenks, Keim, Kerr, Krebs, Lyons, Magee, Mann, 
Martin, M'Dowell, Montgomery, Nevin, Overfield, Payne, Pollock, Porter, of North- 
ampton, Read, Ritter, Ro^jers, Russell, Schectz, Scott, Sellers, Serrill, SheUito^ Smyth, 
of Centre, Snivcly, Taggart, White, Woodward — 63. 

Nats — Messrs. Baldwin, Banks, Barclay, Bamitz, Bedford, Bigelow, Bonham, 
Brown, of Lancaster, Brown, of Philadelphia, Chambers, Chandler, of Philadelphia 
Clapp, Cleavinger, Cline, Cox, Crawford, Crum, Denny, Dickey, Donnell, Earle, Foiw 
waid. Fry, Fuller, Gearhart, Gilmore, Hayhurst, Henderson, of Allegheny, Hender* 
son, of Dauphin, High, Hyde, Kennedy, Konigmacher, Long, Maday, M'Sheiry, 
Merrill, Merkel, Miller, Pennypackcr, Purviance, Reigart, Riter, Royor, Saegar, Seltzer, 
Sill, Smith, of Columbia, Stidiel, Thomas, Todd, Weaver, Young, Seigaant, Prtai- 

The resolution as amended was then agreed to. 

A motion was made by Mr. £ARLB,of Philadelphia county, and read 
as follows, viz : 

Re9nhtdy That this Convention will submit the following as a distinct amendmeat 
to the constitution, to be voted upon by the people separately from all other amendments, 
011 the — ^ day of 18 viz: 

«* It shall be tiie duty of the legislature to provide by law for the estab- 
lishment of schools throuu^hout the state, in which all youth of the com- 
monwealth may be taught and furnished with needful books al the pablia 
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expense ; also to provide for the establishment of manual labor or other 
8einiaarie«», for iiislruction in science and the arts, in such nnanner 
thai they may be easily accessible lo all persons within the common- 
weallh." 

Lnid on the table. 

A motion was made by Mr. Konigm/icher, of Lancaster, 
Thai the convention proceed to the second reading and consideraiion 
of tlie resolution read on the 29ih ol January, as follows, viz : 

Resolvr'd, That the ninth article of the constitution be referred to the committee appoint- 
ed to prepare and engross the amendments for a third reading, and that they be directed 
to report an amendment to said article providing that the right of trial by jury may be ex- 
tended to every humm being, and that the said committee be directed to prepare and 
engross said article for a third reading. 

Which was disagieed to. 

A motion w is made by Mr. Kerr, of Washington, 

That ihc conveiuion proceed to the second reading and consideration 
of llie resjoiution read on yesterday, as follows, viz : 

Reaoloedt That the committee appointed to superintend the printing of the Debates of 
tihis Convention, be instructed to make such arrangements as will hereafter prevent the 
insertion of rep3r!,3 and dajumsnts not intiaiately connected with the debates of this body 
or amendments proposed to the constitution. 

And on the question, 

Will the conveiuion as^iee lo the motion? 

The. yeas auJ nays were required by Mr. Curll and Mr. Magee, 

and are as foiiow, viz : 

YsAS — M<^»)ns. Ayres, Barclay, BarndoUar, Bell, Brown, of Lancaster, Carey, Cham- 
bsrs, (Jhdndler, of Pmladelphia, Clapp, Clarke, of Beaver, Clark, of Dauphin, Cline, 
CojUes, Cochran, Cope, Uraig, Crain, Crawford, Crum, (jurll, Darlington, Darrah, 
Denny, Dijkey, JJit^kerson, Donagan, Donnell, Earle, Farrelly, f 'orward, Fiy, Gilmore, 
Harris, Uostia^, iiayi), Helilenstein, Ilcndergon, of Allegheny, Henderson, of Dau- 
I^iin, Hiester, Hiiyli, Hopkinson, Houpt, Hyde, Ingersoll, Jenks, Keim, Kennedy, Kerr, 
Krebd, Jbong, Lyon^. Magos, M'Sherry, Merrill, Merkel, Montgomery, Nevin, Payne, 
Pollojk, Purvian.'o, Keigart, Read, Ritter, Rogers, Royer, Russell, Saegar, Scott, Seltzer, 
Serrill, Sill, Smyth, of Centre, Snively, Stickel, Thomas, Todd, Weaver, White, 
Young, Sergeant, /^resident — 80. 

Nats — ^Messrs. Banks, Barnitz, Bedford, Bigelow, Bandham, Brown, of Northamp- 
ton, Brown, of Philadelphia, Clarke, of Indiana, Cleavinger, Cox, Cummin, Doran, 
Foulkrod, Fuller, Gamble, Gearhart, Grenell, Hayhurst, Komgmacher, iviartin, M'Dow 
ell, Miller, Ovcrlield, Pennypacker, Porter, pi' Northampton, Riter, Scheetz, Sellers, 
Shellito Smith, of Columbia, Sterigere, Sturdevant. Taggart. Woodward — 34. 

So tiie question was determined in the affirmative. 

Mr. K. said that he had offered this resolution with a view to prevent 
the introdaciioi ole\irant3oai miner inio the reports of the Debates of this 
convention, anJ tlius swelhng oui ihe size of the volumes lo a great extent. 
Ii Wts very ceriam i.iai ihe jitiiuiii^ of the Debates would amount to a 
yery large sum of money, and fai beyond the expectations of any mem- 
ber of ihis body. He had io<»i{.ed over the first volume completed, and 
fonud in ii tabular si.itements, reports from executive otficers, communica 
tious, &c., all of which had no connexion with the debates or amend- 
meuts, and occupied a great number of pages. Besides, most of these 
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documents would also be inserted in the journals of the convention made 
out by our secretary. lie (Mr. K.) would not go into any further detail 
in regard to the matter, but would merely conclude by expressing his 
hope that the committee on printing would be instructed to prevent, here- 
after, the insertion of any documents having no conuexion witli the de- 
bates, or the amendments to the constitution. 

The President announced that the hour for the consideration of motions 
and resolutions had expired. 

SEVENTH ARTICLE. 

The Convention then resumed the second reading of the report of the 
committee to whom was referred the seventh article of the constitution, as 
reported by the committee of the whole. 

The second section of the said report, in the following words, being 
under consideration : 

Section 2. The arts and sciences shall be promoted in one or moro 
seminaries of learning. 

Mr. ScoTT, of Philadelphia, moved to amend the said section by addiug 
thereto the following, viz : 

•* The existing universities and colleges of this commonwealth, and 
those that may hereafter be established, shall be endowed from time to 
lime as the funds of the comnionwealth may peiraii, until the higher 
branches of a liberal education shall be made generally accesssible." 

Mr. S. said that the proposition was laid before the convention in No- 
vember last, and was numbered 126 on the files. Therefore, it was not 
a new proposition; but it was one of which notice was given in due and 
propel time. We had now in the commonwealth of Pennsylvania, a 
system of common schools established not exactly according to the terras 
of the constitutional provision, but by the legislative action of the consti- 
tutional provision — a system which extended to a very laige portion of 
the young people of the commonwealth an elementary education: and 
which he hoped would, in the course of no very remote period of time^ 
present fo the youth of Pennsylvania, the means and opportunity, by the 
aid of endowments given by her collegiate establishments, of procuring, 
within the limits of their own state, that degree of more advanced educa* 
tion which they aie compelled to look for beyond the boundaries of the 
commonwealth. He could desire that Pennsylvania should enjoy a re- 
putation equal to that of Massachusetts, from hef<Jambridge ; of Connec- 
ticut, from her Yale, and of New Jersey, from her Nassau Hall. He 
wished to secure to Pennsylvania some portion oi that high honor 
which had for many ypars been shed over tho^e states, derived solely 
and exclusively from the brilliancy of those literary institutions. In the 
commonwealth of Pennsylvania, there were two universities, and seven 
or eight colleges already established. Some of them partially in a flourish- 
ing condition, but all requiring the aid of the state, from time to time, in 
regard to endowments, and the proper support and care of their members. 
He thought they ought to receive the aid of the commonwealth — and 
that the commonwe^th ought to bestow it. Those institutions were 
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fully capable of disseminating all the knowledge and benefits that were 
expected to be derived from them, and theiefore were deserving, and 
should receive the support of the state. The resloution, or amendment 
in the form of a resolution, it would be observed, had been drawn with 
some care. It pledged the commonwealth to no present endowments. No 
gifts were therefore, to be given at this time from the funds of the com- 
monwealth. It provided that the existing universities and colleges shall 
be endowed from time to time, as the funds of the commonwealth may 
permit: and, that they shall be endowed so that the higher branches of a 
liberal education shall be made generally accessible. 

He did not suppose that there would be any immediate action on this 
amendment by the legislative bodies; although there had been two or 
three years ago a strong disposition on the part of the legislature to make 
liberal endowments to those institutions. He repeated that he did not 
imagine there would be any immediate action on the amendment; but 
he thought if the convention should adopt it, that at some future day, it 
might produce fruit which, perhaps, ought not to be looked for at the 
present moment. It would operate on the constitution as an existing 
provision in relation to education. It would preserve the attention of the 
executive and legislature to the subject It would rally the friends of 
education around the project, and be perhaps, the means of establishing, 
at no very remote period, amoung us, some noble seminaries. He would 
say a word or two in regard to the last branch of the amendment, which is 
in these words — ** until the higher branches of a liberal education shall be 
made generally accessible." 

How, he asked, was that to be done ? How made generally accessible ? 
The difficulty is in the expense which attends liberal education. All the 
universities and colleges are obliged to draw support from the friends of 
the studi^nts. And hence it was that students are obliged to pay more 
money for their education than was convenient either to them, or their 
friends, or relatives to do. 

But, if those institutions were endowed, and the chairs of the professors 
filled w^h eminent men, paid by the state, the share of the expenses to 
each student would be so moderate that even the sons of poor parents 
might receive a good education. It would be competent for the legisla- 
ture to provide that every institution upon which an endowment was be- 
stowedy should educate a ceitain number of students even without charge. 
He knew that for many years past the University in this state had been 
the means, to a great extent, of giving a splendid education to many 
young men, whose parents were unable to assist them. The fund, at 
its disposal, was so judiciously applied, that the classmates of the reci- 
pients of the bounty knew nothing of it, nor do the trustees generally. 
They knew there were such classes, but who the individuals were they 
were not permitted to know. And, among those that had received their 
education under these circumstances, were to be found men who iiad 
stood at the he^d of their respective classes, and afterwards occupied high 
stations in society, with credit to themselves and honor to their fellow- 
citizens. 

No doubt there might be found among the common schools, many 
youths of bright intellect, whose advancement in learning and science 
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might bd rery great, if they had an opportunity of acquiring more than 
tan be obtained in our common scliuols. He was of the opinion that the 
doora of our universities and colleges should be thrown open to them. 
Where young men were found in common schools possessed of strong 
natural talent and quick capacity, they on^ht to bs sent to our colleges at 
the expense of the commonwealth. And, this desirable and laudable 
object could only be carried into operation by cndowi.ig onr universities 
and colleges. It had sometimes been objected to on the ground that a 
eollegiate education wad fitted only for the we-ilthy portion of the com- 
miinity. And, these establishments w«?re regarded as of an arislocratie 
character. This was an entire mi^^Like. He believed it would be fonnd 
that in every branch of science, of philosophy, nnd of liierature, the 
greatest names associated with them, were those of men who had sprung 
(torn the humble orders of society. When a boy of humble ami poor 
parentage, attaches himself to literature and to science and philosophy, he 
does it with an enthusiasm and zeal utterly unknown to those born in a 
more elevated sphere. And hence he becomes well grounded in what- 
ever he has made his study. 

Some of the best works on theology had been written by mefn of ob- 
scare origin. And, among the best and ablest mathematicians might be 
found men of the most humble birth and pcuentaae. He would observe 
that the mathematical sciences were most admir ibly taught and developed 
in hotne of our literary institutions. None, perh:tps, of all the diflerent 
branches of education that were taught, wis of as much benefit to ayonng 
and rising republic, like ours, as t!ie mathematics. How, he asked, had 
it come to pass that Great Britain had produced so many great men in 
science and philo80j>!iy ? Why, she had ft llowships attached to her 
colleges, and they operated as a powexful inducement to men to distin- 
giHsli themselves. 

He had now said nearly all iliat he intended to say. He had adverted 
briefly to the grounds of the amendment. He believed that if its spirit 
were carried out in the commonwealth of Pennsylvania great benefit 
would result to it. He was happy to perceive, by various indeations, 
that it would have the support of his friends around tlie house. 

Mr. MiLLSR, of Fayette county, said that as he was afraid that the 
resoiution to adjourn on the 22d of the month would be ngain rescinded 
nnless a more speedy progress was ma(!e in the business before the con- 
vention, he would call for the previous question. 

But the call was not seconded by the requiaiie number of delegates. 
And the said amendment being again under consideration ; 

Mr. DoEAK, of Philadelphia county, suggested to the mover so ia 
modify it, as to embrace those univerbities which may hereafter be estab- 
lished. 

Mr. Scott said, he would state in reply to the suggestion of the gen- 
tleman of the county of Philadelphia, (Mr. Doran) that be was willing to 
modify his amendment in any manner so as to secure the sanction of a 
majority of the convention, provided the principle itself was not affected by 
■0 doing. The reason which induced me to insert the word ^' existing'* 
was thmt there are already nine of these institutions in diflerent parts of 

VOL. XI. • M 



178 PROCEEDIISGS AND DEBATES. 

ihe commonwealth, pnd that I thought the chance of endowment would 
be better under the amendment as it stands, than if it were of a more 
extensive charanter. I will, however, to meet ihe views of the gentle- 
man from the county, modify the amendment in the way suggested by 
Ibim., 

And the said amendment was then modified to read as follows; — 

" 7'he existinpf nniversiiies and colleges of this commonwealth, and 
those that mav hereafter be established, shall be endowed from lime to 
lime us the funds of the commonwealth may permit, until ihe higher 
tranches of a liberal education shall be made generally accessible." 

Mr. Dickey, of Beaver, said he had a very few lemarks lo make on 
this amendment. 1 suppose, continued Mr. D., that there is no delegate 
on this floor who is not in favor of encouraging these seminaries of 
learn injf, or v^ho would object, whci the* funds of ihe commonwealth 
ubould be in a condillou to grant them, that appropriations should be made 
iof their support. But, at the same time, I trust that the majority of the 
convention will not think it necessary to introduce any constitutional 
ji^jonction in relation to this subject. The legislature has fiom lime to 
time attended to it by endowing the colleges, and the result has not been 
very SHiisfactoiy. The endownlents went lo support the professors, and 
so soon as the fu^ds were exhiiusttd the college went down. The history 
of Dickinson college is familiar to all. Endowment after endowment had 
been frequently and liberally made, and it went down until it got into 
ibe hands of a religious corporation, under whose management it has 
again risen, up. La Fayette and Jefferson colleges are ihe only colleges 
io U)e commonwealth that have been sucresyful. 

\l^hen the common school system has been brought to a state of perfec- 
tion, as 1 trust it will be, then the higher seminaries wHl flourish and not 
till then; and they will flourish, too, without any endowments on the part 
of the common wealth. I am willing to leave the matter lo the action of 
Ibe legislature. 

Mr. BiDDLK said, that he should not have taken any part in this dis- 
cussion, but for an observation which had fallen from the gentleman 
who had just taken his seat. The gentleman has stated* continued 
*Mr. B., that there are only two colleges in the commonwealth of Penn- 
sylvania, that are now in a flourishiug condition. 

t beg to state for the information of that gentleman, that the university 
^Pennsylvania, located in the city, is at this moment in a most signally 
flqurishing condition in all its departments. It is not necessary for me 
to dwell on the eminence of its mediciil school. In the department of 
itls, the course of instruction is comprehensive, and is ably and faithfully 
eonducted by professors worthy of high commendation. The college- 
balls wery iilbd with students. The univetsiiy also erhbraces three 
free schools — all taught by skilful teachers, and all full. And lastly, it is 
indebted to the commonwealth for liberal endowments, 1 have ie\i it 
due to troth and justice to say this much. 

Mr. Porter, of Northampton, said that, having addressed the conven« 
lion so often on the subject of education, lie did not rise for the purpose 
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of speaking as to the argiiment. I have risen, continued Mr. P., solely 
with a view to reply to the remarks of the gentleman from B averciionty 
(Mr. Dickey). He is mistaken in the position he has assumed as lo the 
condition of the colleges of this commonwealth. Vhu very (^ollpge to 
which he h^ alluded is at this time applying to the legislature for 
endoVment, and the bill for that purpose has already passed one branch 
of the legislature. 

I believe also that there is not a college in Pennsylvania, thai is not 
in a flourishing condition. They all flouri.^h, hut ihey want aid. I can 
speak positively as to La Fay one college, and I believe 1 m-.iy as lo all iho 
others. We all know, however, that without endowmeut it i.V impossible 
that they can be sustained. 

Mr. M'Cahen, of Philadelphia county, said that until some provision 
had been agreed upon in relaiion to the first section of this article of the 
constiintion — that was to say, as to the common school system— lio was 
not disposed to do any thing with the higher semina^es. I should be 
glad, coniinaed Mr. M'C, to see appropriations to seminuies to be 
thrown open to . all the children of the commonwealih, bull am well 
satisfied that neither Jefferson, La Fayeite, nor any other cjllege in this 
state will answer the purposes required by the people, if the public 
money is to be given to them in this way. VVh:it is the fact? Persons 
who come in must first receive the approbation of the trustees — which 
approbation, probably, may be confined only to a few particular friends. 

A large portion of the people of this commonwealth are uneducated, 
and until the legislature perfec^ts a general system of education an .%s to 
throw open the schools to all, 1 will not give more power to (he legisla- 
tuie than is given in the sacond section of this article as it now sihhJs. 
I have DO objection to the higher btanches being taught in the common 
schools, but I object to colleges, the advantages of which will only be felt 
by a few. I shall vole accordingly. 

Mr. Chandler, of Philadelphia county rose and said : 

Mr. President, when this question wa^ under discussion in committee 
of the whole at Harrisburg, 1 took occasion to mike some rem irks on 
the iaeffieiency of colleges without schools. Still we could have* no ol- 
leges without schools, and I am not disposed to give up one gooJ, because 
I cannot have another. 

The gentleman from the county of Philadelphia, (Mr. Cahen) is so zeal- 
ous in favor of the common school system, as to refuse to vol*? for any 
amendment to the second section of this article, until he knows what dis- 
position is to be made of the first. lam not apprised of any disposition 
which is to be made of the first; but I think ihdi we have had c mnUiaivQ 
proof of what its fate is to be, for we have seen that those who were the 
earnest friends of a more extended provision have turued their backs up.m 
it and voted it down. 

There is no reason why we should npglect part of the good, because it 
may not be in our power to secure the whole. Thousands and thousands 
of our citizens are crowding to the halls of the New Jersey co'let/e^, 
because those colleges have been endowed by the state to a sufiicient extent 
to enable them to give rank to the profcssois. 
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Someihiiig has been said about the flourishing condition of our own col- 
leges, it iS lo a ceriain extent true that they are flourishing, but still they 
etauii hi need oi ihe proteciing provision ot ihe state. They are filled with 
fiourifrtinig and pronuMng flowers, but there was something wanted for 
their encourugeuieni and culture, so that. we may derive something more 
from litem than we now do — that we may assure ourselves of their per- 
niHueiicc — and that parents may know that the whole establishnient will 
not be ttroken up loi wunt ol iunds, before their «ons can obtain a degree* 
This has been the case. And we And in this fact a suificient argument la 
iavor ul buiiie provision bein^r made lor the elflci^ncy and permanancy of 
tliese iu^iiiutious. 

The gentleman from Beaver county, (Mr. Dickey) to whose zeal and 
ferven} we are indebted for the destruction of our amendment in 
regard to the common sciiool system, says that when public schools are 
establithed ilirougliuut the slate, ii will then be time to provide for the 
endowment of universities and colleges. 

{Sir, the good and great men of Massachusetts did not think so. The 
pilgnn.s wlio ariiveo at Plymouth in the year 1688, founded Haivard col- 
lege, and endowed ii wiih professors. Here, then, they provided at once* 
not uniy to give the boys a common education at common schools, but to 
furn»«t) teachers for those sclioois. In our state the difliculty is as to 
funds. 

The institution in this city flourishes from the liberal endowments 
whit'i) ii has rei eived. And we know that the honors derived there flovir 
from a long watting tor tlie harvest day. 

1 know how difticuli it will be for a poor boy to reach up to the crown 
of pie tniiiience, hut still it may be done. The cloud that hangs over 
him is surcharged with the electricity of knowledge, whiqh, if it does not 
bow down to lam, may still be reached, and its stores attained. 

And the qucbtion was then taken. 

And on ilie question. 

Will \he convention agree to the amendment? 

'lhe}e;is and nays were lequired by Mr. Scott and Mr. CnANOLERt 
of PtiiladeljJna, unU aie as luliow, viz: ' 

Yjsas — Messrs. Ayres, Baldwin, Biddle, Chambers, Chandler, of Philadelphia, Cline, 
Craig, benny, lioran, buniop, Jarreily, Henderson, of Dauphin, Hopkinson, MerriB, 
Payne, i-enay packer, i^orter, of X^ orUiampton, Russell, Scott, Serrill, Sill, Sterigere, 
Young. JSergeaiit, /'ifcwcte/i* — 24. 

^|Ar8— rMcssrs. Banks Barclay, Bamdollar, Bamitz, Bedford, Bell, Bigelow, Bonham, 
Broi^n, oi Lancaster, Brown ot i-hiladelphia, Carey, Clark, of Dauphin, Claike, of Indi^ 
ana, Cleaviuger, Cox, Crawford, Crum, Cummin, Curll, Darlington, Darrah, Pickey, 
Dickerson, i>onagan, Donnell, Fleming, Forward, Foulkrod, Fry, Fuller, Gamble, Qear* 
hart, liilmoie, liiirris, Hay hurst, liays, Helftenslein, Henderson, of Allegheny, Hiester, 
High, Houjjt, Hyue, ingersoll, Jenks, Keim, Kennedy, Kerr, Konigmacher, Krebs, Long, 
Lyons, Aiagee, Mann, M'Cahen, M'Dowell, M'Sherry, Merkel, Miller, Montgomery, Over- 
field, Pollock, heigart, Kead, Kiter, Ritter, Saeger, Scheetz, Sellers, Seltzer, Shellito, 
Smith, of Coiuqubia, Smyth, of Centre, Snively, Stickel, Stuidevant, Taggart, TfaomaSy 
Todd, Vv eidman, Vv hite— bO. ' 

8o the cimendnient was rejected. 

The third ejection of tlie said report, which is in the words following^, 
viz: . 
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"S0CT. 3. The rights, privileges, immunilies and estates of religious 
toeieties, and corporate bodies, shall remain as if the constitution of thia 
state had not been altered or amended," 

Was then considered, and no amendment was offered thereto. 

A motion was made by Mr. Reigart, 

Ta amend the said report of the committee of the whole, by adding 
thereto the following new section : — 

"Sect. 4. The legislature shall not invest any corporate body with 
the privilege of appropriating private property to its own use, unless the 
owners or proprietors of such property shall have. been previously com- 
pensated therefor." 

Mr. Reigart said* that the reason he had o^ered this new section al 
the present time was, because it constituted a part of the report of the 
committee on the seventh article of the constitution, and was to be found 
in the report now on Ale. 

A large majority of the committee thought it their duly to submit this 
amendment, but it never came up for consideration in committee of the 
whole ; having been cut off by the resolution of the gentleman from 
Adams, (i\ir. Stevens) providing that the articles should be considered as 
on second reading. 

He would, therefore, merely submit the amendment, and would not 
detain the convention by submitting any remarks upon it. 

Mr. DuNLOP, of Franklin, said, that not expectinjr any proposition of 
this kind to be introduced, he was not prepared to give his opinion <m it 
at this time. On first examination, however, (continued Mr. D.) it seems 
that the amendment is altooreiher too indefinite and amhiguous lo meet 
with the approbation of the convention. For my own part, I shall need 
some explanation. 

The amendment declares '* that the legislature shall not invest any 
corporate body with the privilege of appropriating private property to its 
own use, uidess the owners or proprietors of such properly shall have been 
previously compensated therefor." 

Now, I will ask the gentleman from Lancaster, (Mr. Reigart) what ho 
means by the words ** previously compensated therefor?" 

Mr. Rbigart : They mean previously to the appropriation. 

Mr. DuNLOP resumed, 

Then why not say so, in explicit and unambiguous terms? Why not 
«ay that the legislature shall not confer the right to appropriate private 
property, until compensation shall have been previously made therelbr? 

Any man who has had any experience in relation to the running of 
rail roads, turnpike roads, and other works of improvement, must be 
satisfied that there are limes at which it would b? highly disadvailag^ous 
to the pqblic interests, that compensaion should be made previous to 
taking the property. We know that in many instances it is difficult to 
ascertain what is the real amount of damasre sustained. 

It appears to be in accordance with the principles of right and justice, 
and it is so— that private property should not be taken for public use 
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'without compensation being made. Bull say that it imposes upon the 
pulilic a diHcully in ihe prosecution of works oiinternal improvement, of 
which gentlemen are but little awure. 

Compensation ought to be made — full and ample compensation; — of 
that there rnn be no question. And ii ought to be made before the pro- 
perty i* taken, if it can he done conveniently, and with a proper regard 
to tlie interests of the people, and if the amount of real damage sustained 
can be i>greed upon with reasonable facility. 

■ 

But suppose that this is not the case, and cannot be so. Suppose that a 
disp'ute should arise iis to the amount of compensation, and that the parties 
should go to court upon it. Suppose you were to establish some tribunal 
to ascertain what the compensation is to be. They must go on and 
investigate the matter. It may take a month, aye, or it may take a year 
before the proper ^jimount can be ascertained. We have known instan- 
ces of troublesome fellows giving a great deal of annoyance in the pre- 
vention oi works of internal impiovcnieni, in regard to the amount of 
compensation which they were to receive forjheir property, when they 
would in fact have suffered no inconvenience, and where they have 
refused to receive the reasonable coinpen8ati<)n tendered to them. 

How is the amount of compensation to be asceitained except by agree- 
ment or trial? And are work^< of public improvement to be suspended 
in the mean time? Suppose that an appeal is authorized to a higher 
court, and that a new trial is ordered. A writ of error may issue, and 
you cannot pass over the land before the case is finally settled. 

The legislature nas adopted a better system ; that is to say, that when 
ihe parties cannot aj/ree, and they appoint referees, and there is an appeal 
to court, the coiporation shall have power to proceed with the work. 
And the propriety of this cejurse is obvious, for if such an arrangemeift 
did not exist, it would be in the power of any man, whose cupidity or 
obstinacy might piompt him so to do, to throw obstacles in the way, and 
to put an end to the construction of the road, for a time. 

it is unnerefsary for me to occupy your time in demonstrating these 
things. Every man who has been a manager of any of these roads, will 
be satisfied that the difficulties are such as ought to induce us not to make 
any constitutional provision on tie subject, but to leave it, as ii has here- 
tofore been lef«, to the wisdom of the legislature, under that clause of the 
bill of rights which provides that no ** man*s property shall be taken, or 
applied to public use, without the consent of his representatives, and 
without just compensation being made.'* You cannot ascertain the 
damages until such time as the ground is occupied, and until we know 
what injury is really sustained. People may raise difficulties from pri- 
vate pique, or from di:<satisfaction with some of the contractors, and thus, 
as I have stated, the i rogriess of the whole work nmy be stopped until the 
eompensaiion is fixed. 

1 have known instances in which a company have ofifered ample com- 
pensation, and it has been refused. They then offered a larger eompen- 
saiion and that was refused ; and the parties then went to throw every 
difficulty in the way of the constructitm of the work, and even went so far 
as to threaten violence to the contractors and their workmen. 
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I have known instances in which companies have offeretl to p;iy S(i 
much, on the condition thai if a jury should say it was too much/ the 
excess should he paid back. — and I have known such offers to be refused. 
I believe that the adoption of this provision will be productive of more 
harm than good. 'I'here may be instances in which injury may he s\is- 
tained, but 1 believe there are scarcely any whose property will saffer^ 
although there may be a few. 

But under what art of man, or wliat order of God is it, that a rtian shouhl 
not suffer in some respect or other. And is it fair thai because a solitary 
case of injury may here and there occur — is it fair, I ask, that we are to 
throw these obstacles in the way of works of internal improvement t 
This question is something like that of the school syst^^m. in that par- 
ticular we have a constitutional provision ^ulficient to answer eyery pur- 
pose. It is full and ample — and there has been no public outcry against 
it; or, if there has, it has gr;\dually died away as the advantages of llje 
system have developed ihemsilves. And yet we are asked by twaddlers 
to change it. So it is in the present case. The constitutional provision 
on the subject now before us is full and ample for every purpose, and the 
public do not complain. Why then annoy ourselves about it? 

I am rated by the gentleman who stands at ;he head of the city delega- 
tion, and the editor of a newspaper — I say, I am rated handsomely by him 
in his publii^ation for uttering a tirade, as he is pleased to call it, against 
education; an 1 I suppose I may hear the same opinion about a tirade 
against the rights of ray fellow-ciiizens and in favor of corporations. 
But when that delegate declares his own opinions and professes to make 
reports for publicat on in the newspapers, he had belter be more cautious 
to confine himself within the hounds of reality — not to say truth. 
For when I said that I had voted for the common school law, and would 
do so again — that I was willing to risk my popularity on the experiment, 
that I was the friend of edutMtion bat dou!)t;jd whether the plan proposed 
was the way to cirry the system out — that I thought a belter mode to 
instruct the public would be to afl'ord. in academies or collegv's the means 
of education about every man's fin^side, and at the cheapest possible rate, 
I am denounced as delivering ^ tirade. I am afraid, that the delegate, has 
taken this means to let out ** the venom of his spleen'* against me, 
because I happened to remark that the slate of New Ilampsliire produced 
no great or distinguished men, either in ancient or modern time^i. 
I believe he comes from New Hampsliirt; — though I may probably bs 
mistaken. But if he does, ho only furnishes us with a living illustratixm 
of the truth which I uttered, that the stale of New Hampshire produces no 
great or distinguished men. She may yet do so, and, God knows, 1 hope 
she may. And when years have passed over the head of that delegaie, 
when he has gained more^experienne and is more cautious in the language 
he uses towards his co-workers for good or evil here, I hope it may be in 
my power at some future day — if we should chance to meet again in a 
similar arena — to withdraw what I have said as, to the ability and intelli- 
gence of the stale of New Hampshire. 

The Chair, (Mr. M'Sherry) here interposed and reminded the gentle- 
man from Franklin, (Mr. Dun. op) that the question before the conventiom 
was on the adoption of the new section proposed by the delegate fion 
Lancaster, (Mr. Reigart ) 
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Mr. DuNLOP resumed, 

I know it, Mr. President, I know it. But we do sometimes find oui- 
•elves running after wilKo'-ttie whisps; — these small things that play 
about, and get into a quagmire. 

Mr. Chandler, of Philadelphia, said; 

I do not rise, Mr. President, to reply to the indecent language of the 
delegate from Franklin, (Mr. Dunlop.) It would be unworthy of me to 
do so. I have already taken occasion to say to this convention, in refer- 
ence to the reports which appear in my paper that I am not accountable 
for them. If however, any gentleman uishes to hold me accountable for 
what sippears in the paper, I give him to understand that I am here .and 
elsewhere, morally, legj^liy and phyiscally responsible. 

Mr. DuNLOP. Phvsicallv ! 

The Chair called the (Mr. Dunlop) to order. 

Mr. Chandlkr. In regard to any thing else which has fallen from 
that person, in his usual manner of turning the convention into a circus, 
in the presumption that by his indecent language he may acquire a sort of 
fame, it would be unbecoming in me to attempt to follow him. I dp hot 
envy any man the smile which he may perchance succeed in creating, 
by such indecent and urgentlemanly allusions as have characterised his 
cbservations. 

Mr. Daplington, of Chester, rose to a point of order. 

Mr. Chandler s:)id, he knew that he was out of order. 

Mr. In'gersoll said. I have notliiii^ to do wiih this war, and I do not 
rise for the purpose of interfering with it in any way. I might perhaps 
fay that 1 take a sort of malicious pleai^ire in witnessing it, having suffer* 
fd under this sort of arrow 

I rise, however, to say sometiiing as to the qnesiitm before the conven- 
tion. I hope that the gentleman from Lancasier, (Mr. Keigart) will not 
press his amendment at ilii.-* lime. 1 \\\\\ the anxions friend of that amend- 
ment, but I tliir.k tliat it is out of place here When we leacli the ninth 
article — commonly known as ilie bill of x\^\\& — we can then properly 
discuss this qtiestion, and I irusi that ilerc is no portion of the article to 
vhich the attention of ilus body will be more anxiously turned. 

So decided are ray own views in relation to this matter, that I wish 
fio go far beyond the amendment now before ns. I have na idea that 
this provision should be laid upon corporate bodies alone— it should be 
applied to all individuals — corporate or not. 

The convention will do me the favor to recollect that, some time since, 
among other things, I ofleied a proposition in the following words : 

f* Private property shall not be taken for public use without equivalient 
therefor in money, ascertained by general law, and paid before any pri- 
vate property shall be entered' upon in order to be applied to public 
iise.*' 

It will be perceived, (continued Mr. I.) that this goes further than the 
proposition of the gentleman from Lancaster. Whether or not it will 
leceive the sanction of a majority of this body, I can not undertake to say« 
But I know ihal this is an object of the gieatest magnitude. The gentle- 
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man from Franklin, (Mr. Dunlop) is mistaken if he supposes that there 
have been no publie or private complaints upon this subject. 

When I had the honor to be a member of the legislature, and chairman 
of the committee on internal improvement, there was no subject on 
which the petitions were so numerous. There was no subject on which 
all were so sensitive, as that of entering other men's land. Within a 
few. days, he had seen an English paper, in which it was stated that ia 
the house of lords, a declaration wus made that England was the only 
country where a man's body could bo arrested under a judgment. This 
statement was made by Lord Lyndhurst, an American born. And I^ 
(said Mr. I.) say, by analogy, that tliii is the only couniry where every 
man*s land may be cut and iuicked to pieces by any one who fancies he can 
make a public improvement by doing so. I say, although this declaration 
may be sneered at, that it is one which deserves the deepest considera- 
tion. 

In France, no one can enter lands of another before the dama<res are 
paid. The law in England is the same and the practice is to issue an 
interdict against entering another person's property until the damages are 
ascertaineiT. The lawyers were lately in the practice of doing this. This 
is a crying evil (continued Mr. 1.) a number of individuals — it is not ne- 
cessary that they should be incorporated — actuated by some selfish object, 
under the guise of promoting public improvement — mere combination, 
union of individuals is sufBeient. These unite, and raise, for the most 
part by borrowing, an adcquiate fund to go to work widi — go throiigh 
vour land or mine — they have dune it already through mine— and cut your 
barn or your house in half. This could not he done in Turkey: it would 
be against the law in France, and no oi^e would dare to do it in England. 
It is a subject of gieat and universal complaint, and a remedy is hereby 
called for. Whether it would be the sense of this body to make the 
remedy, he knew not, but he would unite with any gentleman at the pro- 
per time, to make the effort. It could be done, at the proper time, in the 
ninth article. 

If gentlemen wish to introduce a clause here, he would support it. 
But that it might br done thoroughly, as it ought to be, it should prohibit 
all persons from taking property until the legislature shall erect some com- 
petent tribunal, or court of justice, which can be appointed befor#-hand,^ 
and where the amount of injury can be beiorehand ascertained, and ad- 
judged due, so that the aniount of the damage may be realized in the 
manner in which ordinary debts are collected : and that complaints of 
capricious verdicts, whether for too small a sum to recompense the owner 
of the lands, or so large as to operate as a check on internal improvement^ 
may be brought and determined. He hoped that some proposition on the 
subject would be brought before this body, by the gentleman from Lan- 
caster, or some other gentleman, at a proper time ; and, ho flatteied 
himself tliat it would receive the support ot' a majority of the conven- 
tion. 

Mr. Bell, of Chester, said that with much diffiJence he must differ 
from the gentleman who had just addressed the convention. It was true, 
there were complaints, and they were in many instances, well founded ; 
but tliese were confined to the legislative action in creating insolvent and 
UDpopolar corporations, for the purpose of carrying on some canal or 
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rail road. He hoped ihe gentleman from Lancaster, would persist now 
in liis amendment, and take the sense of the convt^ntion upon it, because 
it wals against these inefficient corporations that all the complaints had 
been made, 'lliese corporations lookino^ up to the state, have always the 
assurance that whenever (he staie authorizes the appropiialion of private 
property lo public uses, the iniproveinenis they coniemplale will be njatle. 
Thus ihe owners of property are frequently thrown at the feet of insol- 
▼ent corporations, it is the opinion of some eminent jurists that to lake 
private property for public uses without conipensaijon, is unconstitutional. 
Yet in some instances, the legislaiureot Pennsylvania have violated coii^- 
mon honesty and common propriety, in permitting insolvent men to band 
themselves together as corporators. It had been, said thai it would be 
impr«»cti cable to carry out the principle of the amendment of the gentle- 
man from Lancaster, 

The legislature of Pennsylvania, in many cases have made it a con- 
dition in the charter of a corporation, that before taking piivale property 
they shall make compensation. iUit the legislature, seducet) by influence^ 
have, in olhei cases, violated this wholesome rule, and permitted corpora- 
rations to take pro])erty without couipe!isaiion. He particularly alluded 
to the Valley rail road. The ostensible design of the company was to 
avoid the inclined plane at the JSusquehanna, by going through the most 
fertile parts of the country. Tiie legislature authoriz d the company to 
take the property of individuals, leaving the owners lo seek compensa- 
tion afterwards in the mode in which they best could. Under this autho- 
rity, the company went on selecting spots, and* aftei ruining the cily 
of Chester, became insolvent. When the company were applied lo for 
compensation, they were informed very cooly that the company were out 
of funds,' hilt lliaM he creditors might hope for payment whenever the 
road should be carried through, and the company were in funds. They 
actually went so Jar as to close their books lo prevent any transfers of the 
stock, lest there should be iraiisfcrs made to he^gais, and then issued notes 
of five, ten, two and one dollars, and pledged as security for their redemp- 
tion the capital slock of the company, which was not woith the paper. 

As for thei)r capital stock, that is not worth the paper upon which their 
notes are printed. Tiiey ilo not promise to pay in current notes, much 
less in 8]>ecie. But they piomise some day to make redemption in theif 
actual stocky and they have again began to cut up the farms of the people 
in Chester county. Here is a proof of the manner in which the legislative 
pri)vision operates ; for here private propeiiy is taken for private purposes. 
This is the way in which these provisions thus granted by the legisla- 
ture, in violation of the con8tituli(m, are abused within my knowledge, I 
dare say that there are other gentlemen on this floor who are acquainted 
with such instances, and the question is whether this convention, sitting 
here to e^lahlish fundamental principl* s fur the protection of life, and re- 
putation, and not the least oi all, for the protection of property — thp ques- 
tion» 1 say, is whether when an amendment of this nature is submitted 
to us, we should so far forget the duty we owe to ourselves and the peo- 
ple whose welfare and interests are thus committed to our charge, as still 
to leave in the hands of the legislature, the power thus to take the private 
property of our citizens. Shall we do so ? Is there not honesty in tha 
commonwealth ? Ought we not in our action here, to carry out the rules 
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which govern the intercourse between man and man ? Who in society 
takes the property of another without giving or securins; proper compen* 
satioa for it? And yet we find the commonwealth of Pennsylvania, not 
only taking private property without compensation, but actually giving ta 
private individuals the power to appropriate private property not only 
withoutfirst making private compensation, but under circumstances which 
render it doubtful whether compensation will ever be made or not. 

For these reasons. I shall vote in favor of the proposition of the gen- 
tleman from Lancaster. 

Mr. Darlington, of Chester, said that he was friendly to the princx 
pie of the proposed amendment, but that he did not see the necessity that 
payment sliould be first made for privkte property taken for public use. 
I would suggest to the gentleman from Lancaster, continued Mi. D., so to 
naodify the amendment as to provide that the property should not be taken 
until compensation had been first made or secured to be made. 

I have also my doubts as to the propriety of introducing this as a new 
section of this article ; and I think it would be better that it should be* 
made a part of the tenth section of the ninth article of the constitution. 
The words of the tenth section of that article, as they at present standi 
were " nor shall any man's property be taken, or applied to public use,, 
without the consent of his representative, and without just compensation 
being made." 

Now, the legislature, in carrying out this provision of the constitution,, 
have in all instances in which they have taken the properly of individu- 
als for public use — that is to say, when tlie state works have required 
them so to do — made proper compensation. Generally, however, they 
have not made compensation »inii! after the property was taken, and until 
such time as the amount of damage to be sustained by the owner could be 
fairly ascertained. 

It is a notorious fact, however, that in some instances corporations 
have been created, which have been authorized to take private property, 
and have been required only to make compensation at such time as their 
work was complete. The consequence has been that companies have 
been ijicorporated, which have entirely failed to answer the objects for 
which they were created — which have turned out to be total failures-^— 
and which were unable, on the completion of their work, to make any 
compensation to the parties whose property they had taken. In this man- 
ner, tlie provision of the constitution has been violated. Private property 
has been taken for public use, and no compensation has been made. The 
case of the Valley rail road, which has been alluded to by my colleague, 
(Mr. Bell) and which was prin -ipaily through the county of Chester, is a 
striking instance of the injustice which has been done, and I here take leave 
to say, that I subscribe to the entire correctness of the statement made by 
my colleague in relation to that road. 

Sir, this is a grievance which has been felt as well by those whom 1 
represent, as by citizens in other parts of the state ; for in other parts- 
also, private property has been taken, where no adequate security has 
been given for compensation tor the damages which might be thereby 
sustained. It is an evil which should be looked to, and which demands 
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a correclive. But I would not, with a view of remedying this evil, re- 
quire by a constitutional provision that the compensation should be actu- 
ally made before the work is completed, because, until that « vent takes 
place, you cannot with any degree of certainty tell what is the amount of 
damages really sustained, or what may be the extent of the advantage 
which may accrue to the individual from the construction of the work, 
and which ouffht to bo taken into consideration as an off-set. All I would 
require of the legislature would be that adequate security for compensa- 
tion should be given by the company or individual authorized to lake the 
property, before the company or the individual should be allowed to touch 
it, and that, whenever the work should be completed, the compensation 
fihould be made* 

The legislature would have no difficulty in carrying out such' a provis- 
ion to advantage. It would be easy for that body when about to incorpo- 
rate a company for the constjHiction of a canal, or rail road or turnpike, 
to require that such security should be given for the payment of damages 
accruing on account of private property taken for the construction of the 
work, as would be satisfactory to the judges of the courts — that is to^say, 
security for payment on the completion of the work, at which time the 
amount could be fairly ascertained. This is my idea, and whenever the 
proper time arrives, I ^hall put it in form before the convention. If the 
gentleman from Lancastet, (Mr. Reis^art) presses his section at this time, 
I shall propose an amendment of the character indicated. If, however, 
it is the sense of the convention, that a provision will come more appro- 
priately in the ninth article — as I am myself disposed to think it would— 
I will waive my amendment until that article is before us. The latter 
part of the tenth section reads as follows : 

'• Nor shall any man's property be taken, or applied to public use, with- 
out the consent of his representative, and without just compensation being 
made." 

I would amend the the section so as to read as follows ; 

** Nor shall any man's proport}' be taken, or applied to public use, with- 
out the consent of his representatives, and \yithout just compensation 
being first made or secured to the owners thereof," 

If the gendeman from Lancaster, determines to urge. a vote on his sec- 
tion now, I will ask him to accept my amendment as a modification of 
his own. 

Mr. Porter, of Northampton, said that it had been his fortnne^to be 
engaged much in the assessment of damages. I have had the honor, 
(eontinued Mr. P.) to be one of the state appraisers of damages ; and 
although I believe that there are cases in which much injury has been 
done, 1 still would not be willing to insert in the constitution the words 
of the section proposed by the gentleman from Lancaster, without some 
qualification. On this question I speak from experience ; and every gen* 
lleman who has had any experience in matters of this kind, knows that 
it is not possible in all cases to assess the amount of damages until such 
time as the work is completed. I will take an instance : 

A canal is constructed through 'meadow-laiid. You raifie embank- 
ments upon each side so many feet, and carry the canal through. If you 
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assess the damages before the work is complete, the individual may be 
paid only for the amount of land required for the embankment; whereas 
It may turn out that the moment the water is let into the canal, it will be 
found oozing through, and probably making a swamp of ten or twelve 
acres for which he has been paid nothing. I have known such a case. 
Haw can you ascertain the damages in such a case before the work is 
finished? It is perfectly right and just that whatever advantage may 
accrue to an individual from a work of improvement running through hia 
property, should be set off against the amount of damages. And how 
can the facts necessary to a fair assessment be ascertained until after 
that work is completed ? How can the advantnges be guessed at in 
perspective? Here are two principles which, according to my view, 
would interfere with the question of settlement ; that is to say, in each 
instance there may be much injustice done either to the corporation or to 
the individual. It seems to me, however, that there is one principle 
which has been lost sight of. It is this : — When the proprietaries of 
Pennsylvania first came to this country, they allowed to every grantee, 
with the exception of the owners of city lots, six acies in every one 
hundred, as an allowance for public roads and highways. On the prin- 
ciples of common honesty, therefore, no man has a right to claim a cent, 
because he has been compensated in the 'original grant. 

He was aware that the feelings of society aie against it. But he re- 
ferred to a piinciple as long ago as 1802, in the case of M'Clenachaa 
vs. Curwen, (3 Yeates, 373; 6 Binney, 514.) The court decided that 
the owners were entitled to no compensation, because they were com- 
pensated in the original grant. But, as regarded improvements, they 
were entitled to compensation at the rate of six per cent. This was 
what had been allowed by the proprietary of Pennsylvania to individu- 
als whose improvements might haVe been destroyed in laying out and 
opening roads. He was aware that this thing was lost sight t)f, and 
that people say ** Oh, but we have a right to be paid for it." Gentle* 

men would find in the case of Messenger and , (Binney's reports,) 

that a man pays so nr.uch less, who buys accordieg to strict measure- 
that in one instance he gets one hundred acres for one hundred, and ia 
the other one hundred and six. And this would bring it back to six per 
cent. This was a reserve made by the wis<Iom of William Peiin in lieu 
of the pioposition agreed upon in lOSl with the first pui chasers of lands 
in^^ennsyivania, before he or the adventurers had sailed for this country. 

He (Mr. P.) thought, however, that the whole matter would come up 
more properly for discussion in the bill of rights, as the gentleman from 
Chester very properly said. It was thought that if the word •• first'' 
were inserted in the tenth section before the word '* made,' all the pur* 
poses required would be attained. He would admit that there was an 
evil to guard against. He liked the provision in the bill passed b}' the 
legislature of New Jersey, incorporating the Camden and Amboy rail 
road company, which declares that the amount of damages which a party 
may sustain shnll be a lien on all the property of the corporation, and 
take precedence of all other claims upon it. Some provision of that kind 
would obviate the difficulties he had pointed out, in estimating the dama* 
ges, &c. There was one principle which however new, seems to have 
been settled by all legal adjudications. It was, that the legislature may 
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make public improvements by themselves, or authorize corporations to 
make those improvements. That» if the public are secured as a matter 
of right in roads, they are to be considered as appropriated to the public 
use ; although they may be constructed by individuals, or by private 
corporations, the public are repaying them by a ceriain and regular toll. 
This would seem to be the law in all cases. 

He did not like the language which the gentleman from Chester pro- 
posed to insert as an amendment to the tenth section. Why ? Because 
it was an invariable rule under our constitution, and it was a rule which 
existed even in despotic and monarchical governments,, that you cannot 
lake one man's property and give it to another. He did not think the 
language of the amendment sufficiently guarded. He never could give 
his consent to the adoption of any principle that would authorize the 
taking away of any man's property. He was afraid that the effect of 
the amendment was not properly understood. He could not believe that 
-this was the gentleman's intention. He thought that if the gentleman 
from Lancaster, (Mr. ReigartJ would look to the tenth section of the bill 
of rights, he would see that the introduction of the words ** first paid or 
4secured" would answer. He was of the opinion that those words would 
effect the object the gentleman had i'l view, and no one would' more 
cheerfully vote for those words tiian he (Mr. P.) would. 

Mr. Ueigart modified his amendment bv inserting after ** compensa- 
ted," the words ** as security given therefor." 

He said that when we looked to the practice that had heretofore pre- 
Vfdled in the legislature of granting acts of incorporation for rail roads 
and canals, and for other purposes ; and regarded the many complaints 
that have been made in reference to the taking of private property for 
public use, the convention mnsi ste the necessity that existed of devising 
some remedy to pievent dissatisfaction in future. Although he was 
willing to take this amenlment any where, yet he knew there were 
objections felt by gentlemen to making any alteration in the bill of rights. 
He was aware, too, that ih^re were doubts upon the minds of many 
gentlemen whether the convention would allow the legislature to pass 
acts previously compensating the owners of private property taken for 
public use. Did the amendment he had ofl'ered beget any remedy at all ? 
Here, perhaps, was an individual warring against a company, who had 
tjut off his barn, his garden, or his orchard, and they laugh him to scorn, 
and before he can get any compensation from the company it has expIo« 
^ed — broken up, and he is left without any remedy at all. Now, the 
gentleman from Franklin, (Mr. l>unlop) had argued t!iat the actual amount 
of damage done could not be ascertained until the work was finished. 
SOf also, did the delegate from Northampton, (Mr. Porter) contend. lu 
hi£f' opinion, if the amendment should be adopted, the legislature could 
authorize a judicial tribunal to assess the amount of damages as well 
before as after the work is completed. Why, he asked, wbs there any 
man concerned in public improvements who did not see that there was 
very great danger to be apprehended by the owner of private property 
under the existing law ? But, supposing there was error in this point, 
<did it follow that we should not insert this provision ? Did it follow that 
we should give corporations these enormous rights at the expense of our 
•citizens, for the purpose of making money ? It certainly did not. Let 
ihem conform to the terms of their charter, or let them not accept it. 
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He contended that it was not necessary to consume yeais in oider to 
ascertain the amount of damnge. A tribunal could be appointed that 
would act promptly. Was he lo po to law with his neijihbors, and to 
continue at it for years T The necessity had certainly not been shewn 
for it. The question was, f^hnll a corporation have superior privilegei 
to that of a citizen ? lUu, snid ihe gentleman from Franklin, or the gen- 
tleman from Norihampton. it will do more harm than good. He (Mr, 
R.) denied it, and maintained that the provision he proposed would have 
a salutary and beneficial effect. The injustice of the existing provis- 
ion had been clearly and palpably shewn by the gentleman from Chester, 
and others. The delegate from Norihamptim, (Mr. Porter) haid that six 
per cent, had been reserved (or roads and hij^hways. But what of that T 
The state would possess this power. But he would ask, is that power 
possessed by individuals embarked tojjeiher for the purpose of making 
money? Is that to apply to individuals? Shall the legislature give the 
right to individuals? Shall they shelter themselves under that power? 

I apprehend, (said Mr. U.) therefore, that this does not apply to the 
present case. If it applies to tho state, most certainly the reservation is 
by the state, and will not apply to individuals. 

But the delegate from Northampton, (Mr. Porter) has given us an 
instance of a canal conslrucled through meadow-land, and in which the 
water leaked out, and overflowed a number of acres. All we can sav of 
this is, that it is an isolated case, which ran not be set up as a standard 
for judgment Can not a man tell whether a canal constructed ten feet 
above meadow-land will do it injury, before, as well as after the work is 
completed ? If he has any knowleda^e of such things, he would know 
before as well as af er. But even if it were otherwise, the case, aa I 
have said, is butau individual case. 

For my own part, I have no sort of personal interest in the settlement 
of this qaesti(m, and 1 leave the amendment entirely in the hands of the 
convention, to be disposed of as they may please. My object is a com- 
mon one. And if the convention think proper to negative the section, S9 
be it : — I shall have nothing more to say. 

Mr. Chambeus, of Franklin, rose and said, although, Mr. President, I 
am favorable to the principle of the proposition of the gentleman from 
Lancaster, (Mr. Rrigart) as now modified, I should still prefer that it 
should not he pressed at this time, but that it should be offered as an 
afnendment to the ninth article. I think that an amendment which will 
answer every reqmsite purpose, may be there introduced in three or four 
words, and I have some objections to the phraseology of the gentleman^ls 
amendment, although, as I have said, I am in favor of the principle. 
There is too much verbiage about it, by which it is rendered somewhat 
obscure. It provides that the '* legislature shall not invest any corporate 
body with the privilege of appropriating private property to its use,*' &o. 
Now, the very act of enactment is as investment of authority. What is 
the mischief which we are desirous to remedy or prevent? It is — that 
the occupation of individual property shall not be allowed until compea* 
siition has been made, or security given. This modification I approve 
of decidedly, and, indeed, if it had not been made, I could not, under anj 
circumstances, have vot^d in favor of the amendment. 
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The delegate from Lancaster tells us, that the inconvenience attending 
the ascertainment of damages before such time as the company may 
have completed \heir work, is a small aifair — a matter which can easily 
be disposed of in the course of a few minutes. In this the delegate is 
mistaken. Sucii is not the fact. The legislature, in the first place, ap- 
points a tribunal, or jury, to ascertain the amount of damage done; but 
in almost all such cases there ought to be a provision for appeal. In all 
the laie acts passed by the legislature of Pennsylvania, there is a pro- 
visi(m that when the individual or the company are dissatisfied, either 
party may appeal to court for trial. Well, sir, is this a matter which is 
disposed of in Lancaster county in two or three mini;tes ? It is placed 
upon your trial calendar like any other case. It may go to the supreme 
court — it may go through all your legal tribunals before a final disposi- 
tion is made of it. It may be in the power of a troublesoine individual, 
where there is a public improvement of forty or fifty miles in the course 
of construction, to throw himself in the way of its prosecution, not only 
to the sinnoyance of the public whose convenience is to be enh meed by 
its completion, but also to the annoyance and detriment of all others 
through whose lands it may have been constructed. There may be one 
fourth of a mile, in reference to which a t^ingle individual may have it in 
his power, by appeal to court, to delay the completion of the work for a 
year. This is a slate of things not to be tolerated; and while we do 
prefer Justice to individuals, we luust not lose sight of the wants and con- 
venience of the public, or of the rights and interests of the company. 
All that an individual has a right to look for, is an indemnity for loss — a 
compensati(m for damages tiustained, if the amount of that loss or damage 
is acertai:ied, and until ii is ascertained, secuiity for compensation; that 
security to be provided in such manner as may be directed by law. Be- 
yond this he cannot reasonably expect any thing. 

I do not altogether concur in the opinion of the gentleman from North- 
ampton, (Mr. Pi>rier) that rail-road or canal companies are entitled to the 
land as a part of the surplus land granted by the proprietary. The sur- 
plus land which was granted, was for roads and highways that were 
common to every individual, and which every citizen could use with his 
horses and his vehicles at any time — roads which all could use alike. 
But are rail roads works of that kind ? 'J'hey are not open like a high- 
way ; they are to be used only by the engines and cars of the company, 
and only at such times and in such manner as the company nvay direct. 
The two cases then ate not the same. In this case, 1 say individuals 
are to be paid for their jproperty. To m}' view, it is sufiicient that secu- 
rity for payment is giveii, and I shall be satisfied with an amendmeat 
which goes to ihai extent. But I should prefer waiting until the coq- 
stitutioual provision with which this amendment is more immediately 
connected, shall come up before the convention. 

Mr. Reioart thereupon withdrew his amendment, but gave notice that 
he should renew it when the ninth article should be taken up by the con- 
venUon. 

Mr. Porter, of Northampton, made an explanation in reference to a 
remark which he made as to the right of companies, under their propretary, 
to construct their works without making compensation, and in regard to 
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1o which, he said, the gentleman from Franklin, (Mr. Chambers) had 
misunderstood him. 

A motion was made by Mr. Sturdetant, of Luzerne, 

To amend the said report by adding thereto the following new section, 
▼iz: 

«* Section 4. The legislature shall not invest any corporate body with 
the privilege of appropriating^ private properly lo lis use, without requiring 
snch corporation to cumpeiiEate the owners of said property or give ade- 
quate security therefor, before such property shall be appropriaf^d." 

Mr. BiSLL, of Chester, said that upon reflection he felt satisfied that the 
object proposed by the amendment would be better obtained by the inser- 
tion of a few additional words to the tenth section of the ninth article 
of the constitution. He would move, therefore, that the further cousid- 
•eration of this section be postponed for the present. 

Mr. SrERioERE, of Montgomery, submitted to the Chair that the motion 
of the gentleman from Chester was not in order. 

Mr. Bell said, that as he understood the gentleman from Franklin, 
(Mr. Donlop) was desirous to submit an amendment to the amendment of 
the gentleman from Luzerne, he (Mr. 13.) would withdraw his motion for 
the present. 

A motion was then made by Mr. Dunlop, 

To amend the amendment by striking therefrom all after "section 4,'* 
and inserting in lieu thereof the following, viz: '* No corporation shall 
have the power of using private properly without the assent of the owner, 
unless compensation shall be fiist toiidered or secured.*' 

Mr DuNLop said, that the amendment of the gentiemvin from Luzerne, 
seemed to imply that the legislature might and ought to invest any cor| o- 
rate body with the privilege of appropriating private property totV^ (own) 
use ; whereas it ought to he clearly understood that the property is taken 
for use of the public. The words, as ihcy now stand, continued Mr. D., 
might open'a new constitutional view — which is not contained, nor inten- 
tended to be contained in the constitution of Pennsylvania. 

It is necessary also to use the word " tendered," instead of •* paid,** 
or •* compensation ;'* — because the party might refuse to take the com- 
pensation. It seems to me that if compensation is either tendered or secu- 
red, every obje<:t will be attained. 

Mr. Bell said, tliat this was a very important suhjeci — one in which 
the people were much interested, and it was of great moment, therefore, 
that it should be considered under the most favorable circumstances. 
Many gendemen rniglit be inclined to vote against an amendment now, 
only because they conceived that this was not the pioper place for its inser- 
tion, or because they had not made up their opinion upon it. To give 
time for reflection, therefore, he would move that the further considera- 
tion of the subject be postponed for the present. 

Mr. Sturdevant said, he entirely concurred in the opinion of the gen- 
tleman from Chester, (Mr, Bell) that this was an important subject, ft 
required action ; and as it was doubtful whether the convention would get 
yoL. zi. N 
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at the ninth article before the 22d day of Februaiy, he could not yield to the 
suggestions of gentlemen about himto witlidraw his amendment altogether. 
He had, however, no objection liiat the further consideration of it should 
be postponed for the present. 

Mr. Inoersoll said, he was sorry to find that a difficulty had been 
raised which appeared to him to be altogether gratuitous. There seems 
to Si^a unanimous sentiment ariiong the members of this body, continued 
Mr. I., that something should be done in this matter. If any thing is to 
be done, three words will accomplish our object if inserted in the right 
way and place ; that is to say, by inserting into the latter part of the tenth 
section of the ninth article the words ** first," or '* second," The clause 
would then read ; — 

»* Nor shall any man's property be taken, or applied to public use, 
without the consent of his representative, and without just compensation 
being Jirst made or secured,'*^ 

Instead of this, the proposition of the gentleman from Luzerne, (Mr. 
Sturdevant) omits to speak of the party which is most complained of;— 
and who would not be lestiicted at all by the provision he has offered ; — 
that is to say, the corporation. 

There is another fact to which I will call the attention of the conven- 
tion at this time. As to purly decisions out cf doors, there are certain 
lines of demarcation distinct from the republican line of demarcation. 
There will be a majority of this bodj in favor of certain reform amend- 
ments to the constitution, as i consider them. I call upon all these gen- 
tlemen, to pause, and rellcct well upon every additional section which 
they may be inclined to append to ihe consiiuuion, especially if it is 
important in its character — to n^flect upon it as tending tj defeat the 
objects of those who are desirous of reform. Heie is a substantive section 
touching every man's private property — touching every man's corporate 
property -^and yet oniiiting to touch ihe corporation which is the party 
most complained of, and against whofoe encronchmcnts protection is was- 
ted ; and liic section as it. now stands f^ecn? to be not only unnecessary, 
but wholly niischievious, to say nothing of its phraseology, and there are 
many moie words than are necessary, which piobably might lead to liti- 
gation and dilRcully. When, therefore, three or lour words inserted in. the 
proper place will accompli.^U the whole purpose — hinding the state as 
much as the mdivlduil an i the corporation as much as the state, and the 
individual as much as ;he corporation — binding ell three equally alike- 
why should this new and long addition bs made to the coiis:ituiion ? 

I am aware that a memorial has been presented here, emanating from 
citizens of the county which the gentleman who offered the section rep- 
resents ill pari on thi:* tloor, and actuating the delegation from that county 
to a distinct course upon this subject. I appreciate the very proper feel- 
ing which induces the gentleman to endeavor to carry out the wishes of 
these memorialists. But can any gentleman doubt that, as we have now 
voted to give ourselves three weeks more time, can there, I ask, be a 
doubt that we shall not have a full opportunity to dispose of this question 
ia the ninth article, which is its proper place I For my own part, I am at 
a loss to conceive how we shall manage to consume these three weeks* 
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There will be abundance of time allowed for the consideration of the nintli 
article, even if we should not remain in session so long as until the 2tdl 
day of February. I knciVf that there are some of my friends in this body 
whose legal engagements call for their presence elsewhere, and I have no 
objections to accommodate them, if possible, by adjourning at an earlier 
day than. we have now agreed upon. In any event, I believe there wiU 
be time enough to do every thing ; but if iliere should not be, let us tute 
more — let us take enough, a.id let us not force a good thing into a bai 
thing by putting it in the wrong place and in the wrong terms. I confess 
that I am anxious about this matter. The principle is a most importaoi 
one ; it is one which ought to be put before the people in the most accep- 
table shape ; looking to cool, dispassionate and fair reform. 

I repeat, however, that this is not the place for it, nor tins themanncr 
in which the desired object will beacco:nplished. And 1 regret thatafter 
the gentleman from Lancaster, ( vir. Reiirart) had withdrawn his proposi* 
tion, the gentleman from Luzerne, (\lr Sturdevant) should have thouo^t 
proper to offer a similar one at this time. 

Mr. Du\Lop, of Franklin, said, I conr'ur with the gentleman from Uie 
eounty of Philadelphia, (Mr. Ingersoll) that we should all agree to fix upos 
the right phraseology for this amendment, but I dissent from him whem 
he says that one or two words will settle the difticuliy, if introduced in 
the right place and in the right manner. 

The gentleman points us to the latter clause of the tenth ssction of 
the ninth article, which J«ays "nor shall any man's propeity be takea 
or applied to public use, without the consent of his lepresentaiives, and 
without just compensation being made." And here, he says, an efiectite 
amendment may be introduced in three words. 

Now, Mr. President, it is to be borne in mind that there are two medk^ 
ods of taking private property for public usi* — one by public direciios 
where the work is carried on by the common wealtli herself; and tlie 
other, where a corporation is made use of in ilie management of a work 
of internal improvement or for some other equally important purpose. 
We all agree that ** lendering" eoinpensation— nnd we all agree that 
•* securi jg" compnsalion would be sufficient, at least, I understand (itat 
there is no difficulty between myself and the other members of the con- 
vention, so far as concerns that point. Will not every purpose, then, be 
effectually accomplished by adopting the Tvords of the amendment offered 
by myself? 

The question of taking private property for the use of the commoa- 
wealth, and that of taking it for the use of corporations, are two very duK 
tinct things. Anci these two distinct questions can noi, in ray opinion, be 
properly di8ps)8ed of by the iniroduotion of three words in the mauoer 
indicated by the gemleman from the county of Philadelphia. To do so, 
would be to blend the powers of the coramon wealth with the powerJi of 
corporations. Is it not a distinct question whetiier we shall vest a cor- 
porate body with power to take private property, or whether we say that 
the commonwealth shall secure or tender compensation for property takea 
for public use ? 

It seems to me that the question of investing a corporate body wick 
such power is distinct from the question of giving thai power to the coat- 
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monwealth herself* It never was expected that the commonwealth should 
condescend to give security for payment of property thus taken, when the 
whole power of the commonwealth was pledged. 

At first eight, I confess I was inclined to the opinion that two or three 
words inserted in the manner and place suggested by the gentleman from 
the county of Philadelphia, might have accomplished the object we have 
in view; but after further reflection, I have come to a contrary conclusion. 
The gentleman from the county of Philadelphia, I think, will himself also 
find upon close examination that a section will probably be required to 
adjust the matter satisfactorily, and in such a way as will leave no 
room for doubt or misconstruction. At any rate, it is a point deserving of 
further consideration, and, with that view, I move that the convention do 
now adjourn. 

But Mr. D. withdrew the motion at the request of 

Mr. Woodward, of Luzerne, who said that he wished to submit a few 
woids in answer to one or two observations which had fallen fiom the 
gentleman from the county of Philadelphia, (Mr. Ingersoll.) I allude, con- 
tined Mr. W., to his remarks in relation to amendments to the ninth 
article. 

I dissent in toto from tlie idea that we must remain here until the 
twenty second day of February, simply because the resolution we have 
adopted affords us that latitude. And I now give notice that when we 
have gone though with the eighth article, I intend to move that we pro- 
ceed to the consideration of the report of the committee on the subject of 
future amendments to the consltution ; and I also intend to use my efforts 
in every proper way to resist entering at all upon the consideration or 
discussion of the ninth article. If we open that Pandora's box>— 

Mr. Ingersoll. There is hope at the bottom. 

Mr. Woodward. There is not hope at the bottom of that box. 

I say that I shall in every proper manner oppose the taking up of this 
artirle, and 1 shall do so with a view of closing the labors of this. body at 
as early a period as possible. If we now enter upon that article, there is 
no ttliing where we may end. I have no idea that I shall be successful in 
my resistance, but! shall resist nevertheless. 

Well, then, my colleauge and myself feel some anxiety about the adop- 
tion ot this amendment; uiid ii this is not the proper place to introduce it» 
I know not whelne the proper place is to be found. At the same time, we 
are both willing that its further consideration should be postponed for the 
present, in order to give time for examination and reflection. I hope, 
therefore, that it will be postponed ; but 1 hope also that it will ultimately 
be inserted in this place, and that the ninth article of (he constitution of 
1790 will forever remain a sealed book to us. 

A motion was then made by Mr. Dunlop, 

Thai the convention do now adjourn ; which motion prevailed. 

And the convention adjourned until half past three o'clock this afternoon. 
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THURSDAY AFTERNOON, Femuakt 1, 1838. 

The PftssiDBNT laid before the conveDtion a c«niinanicaUoa ffom t 
committee of the legislaiore, accompanied with the foiloirinf resolution, 
▼ix: 

RemUved, That a committee of five be appointed, to confer with tlie Convration as- 
aembled at Phibdelphia to propose amendments to the State Coostitotioii, for die purpose 
of procuring a sufficient number of copies of the Debates of that bodj for the members 
of the Legislature. 

Which was read and laid on the table. 

8KVB!fTH ARTICLE. 

The convention resnmed the second reading of the report of the com- 
mittee to whom was referred the seventh article of the conatitution, as 
reported by the committee of the whole. 

The question being on the motion of Mr. Bell, of Chester, to post* 
pone the further consideration of the amendment olTered by Mr. Dvnlop 
to the amendment of Mr. Sturdevant together with the a'neudment of 
the laiter, and report of t!ie committee for the present. 

Mr. Manx, of Montgomery, did not see what was to be gained by 
postponement. He would be in favor of attaching such a clause to this 
article. It might be as well to go on now, and act upon it. There was 
a majority of the convention now in favor of it. 

The question was then taken, and the motion to postpone was decided 
in the negative. Ayes 35 — noes 44. 

The question recurring on the motion of Mr. Duklop to amend the 
amendment of Mr. SxaRDEVANr, by strikin;^ therefrom all after '* section 
4," and inserting in lieu the following, viz : 

••No corporation shall have the po-.ver of using piivate property with- 
out the assent of the owner, unless compensation shall be first tendered or 
secured." 

Mr. HoPKiNsoN. of Philadelphia, hoped tliis proposition would not pre- 
vail, lie would be glad if gentleman in favor of it would suffer it to lie 
over until the ninth article should come up for consideration. The objec- 
tion urged was that while the commonwealth tied up its own hands, 
companies are allowed to lake private property. The action of the 
commonwealth had been as much complained of, as is that of the com- 
panies. He would rather have a claim against an individual than against 
the commonwealth. Let the commonwealth take it into its own hands, 
appoint commissioners, and give security as individuals do ! Suppose 
such a law to be passed, and the property of the individual to be taken 
for the public works, can he sue the commonwealth ? No : he must go 
with his petition to the legislature, where it will be referred to a commit- 
iMy and be most give his time in attendance, in the legislature. An in- 
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diTidual may have to tiavei a thousand mile?, and must, after all, depend 
on a commiuee of the legislalure. When the king of Prussia wanted to 
take the garden of a poor widow, and she refused, he had no power to 
take it. So the legislaluie should have no power to grant to private cor- 
poiations of private individuals such power. The legislature can have 
DO iSuch pouer. Whenever the pioperty of an individual is taken for the 
psbHc use he has the guaranty of the corporation that he will be paid 
for it.. If he Is not paid, injustice is done. The property must be ob- 
tained on some terms, if the public interest requires it. 

Mf. H. then went bn to show that the insertion of this section in the 
constitution would create a conflict between it and the present provision 
ID the bill of rights or ninth article. He contended that according to the 
language of the constitution, as it now c xists, there was no power to take 
inroperty from an individual without compensation. Every view satisfied 
bim that there was no necessity for the adoption of the amendment now, 
and he hoped it would remain until the convention should be called to 
art on the ninth article. 

Mr. Dickey, of Beaver, said that he was entirely opposed; to any post* 
ponement of the subject until the ninth article of the constitution should 
be taken up. He expressed himself to be in favor of the proposed 
amendment. He adverted to the terms of the acts incorporating the 
Cumberland Valley rail-road and the Norristown and Valley riiil^oad, 
and stated that under the provisions of the respective charters the com- 
panies had sq well and skilfully managed their operations as to have 
avoided, getting into diHiculties with the landowners. He thought, how- 
ever, that the Innd-owneis should be secured against any infringement on 
their rights, while at the same time the public convenience should be 
consulted. He would require of the corporation, whatever it might be, 
to compensate the owncis of private property, or give security therefor, 
before appropriating it to their use. Mr. D. related what had been the 
course pvirsued between incorporated companies and the owners of pri- 
Tate property, with a view to 6etile and adjust their differences. 

He did not believe that there could be a belter mode devised than the 
present one. It had given general satisfaction, although there had been 
a few solitary instances to the contrary. Tiie gentleman from Northamp- 
ton, (Mr. Porter) had referred to one, where, after the water had been let 
into the canal, it ran into and overflowed some adjoining lands. The 
damage had not been foreseen, before the work was completed, and no 
contingent allowance had been made in regard to it The pariiea, con- 
fcquently, came to the legislature lor redress, as was usual in such cases. 
And he (Mr. D.) woald like to know if the legislature had ever refused 
to grant it, where proof was shewn by the parties claiming that they were 
entitled to it ? In conclusion he expressed his hope that the amendment 
ef the delegate from Luzerne would be adopted. 

Mn BoNHAM, of York, said if any one subject, more than another, de- 
■tanded and was entitled to the serious attention and consideration of the 
convention, it was that of Corporate Rights and privileges. He thought 
there' could be no question that the legislature had, for many years past, 
^eem' pursuing a course of legislation which had seriously affected and 
infringed upon the private rights of individuals in thid commonweaith 
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A great deal had been said by delegates in relation to vested rights, and 
of the great impropriety and injustice of disturbing or interfering with 
hera. 

Now, he would say a few words on this point, and show how those 
rights had been disre^rurded, at least, in respect to the parlies of whom 
he was about to speak. He had known, in that section of the country 
in which h-? lived, men to have had iheir lands completely destroyed by 
(he introduction of a rail-roud or canal running through them. 

He recollected that in 1834-5 the legislaluie passed an act to incor- 
porate a company to construct, or m^ke a rail- road from W rights ville, on 
the Susquehanna^ in York county, to York and Gettysburg. The act 
conferred upon them the right to enter upon any lands in the valley for 
the purpose of exploring, surveying, and locating the route of the said 
rail-road. He would read the precise words of the act, in question. 
They were these : **And when the said route shall be deteimined by the 
laid company, it shall be lawfiil for the said company, their agents, con- 
tractors, &c. at any time, to enter upon, take possessioa of, and use 
such land ; and aUo, to take from any land in the neighborhood, gravel, 
stone, wood, and other materials, for the purpose of constructing and 
maintaining such rail-road, subject, however, to such compensation as 
shall be hereafter ascertained,'* <fec. 

Shortly after this chartered privilege was granted, a part of the road 
was put under contract, viz : Wrightsvilie and York. 

While this work was progressing, a great many of the finest farms 
in that fertile valley were almost entirely ruined, and the owners of which 
were not permitted to say a word. They could have no redress at that 
time, whatever they might be able to obtain thereafter. The only 'hope 
they had of being indemnified for their losses depended upon the work 
being carried out into successful operation. But. unfortunately for them 
when the work was nearly completed, the company failed. And, the 
rails which lay at the road side, ready foi putting on the track, were sold 
l^y the sheriff, and bought by another company. The road now re- 
mained in an unfinished state, and only one or two individuals received 
any compensation for the loss they sustaiiieil. And, thus had the pioper- 
ty of honest and industrious farmers been sacriiiced, and their rights vio- 
lated with impunity. The company being insolvent, the land-holders 
had no possible means whereby to redress their grievances. 

At the next session of the legislature (1835^8) as if determined to 
usurp the rights, and further to oppress, the respectable, peaceable and 
industrious farmers of llje beautiful valley between York and Wrightsvilie, 
(which is not more than half a mile wide in many parts) and utterly de- 
stroy their farms — they passed an act incorporating another company to 
erect a second rail-road, to run parallel with, and near to the first. The 
faraiers became highly indignant and exasperated at the conduct of the 
legislature, and were determined to resist any farther encroachment on 
their rights. And, he sincerely believed that had any attempt been made 
to execute the work, there would have been blood shed. 

Now, these were evils, for which some remedy ought to be found. 
"Xlie rights of private individuals oiight to be better secured to them than 
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was the case at present ; and the legislature should be restrained from^^ 
invading the rights, and perpeiiating, by these acts of incorporation, 
such serious and disastrous evils upon the welfare and prosperity 6f the 
Indus tiious farmer. 

He recollected one instance, particularly, of a farmer, who had about 
forty acres of land, and the company ran their rail-road, near to his farm 
house, and they were remonstrated with, and every means were tried by 
the farmei, to induce them not to run the road so close to it, as the conse- 
quence must be, the destruction of his property. The request, however, 
was not listened to; it was treated with disregard, if not contempt, for 
the company went on with their work, and the result was, that the 
man's farm was destroyed. And now he had no opportunity whatever 
of obtaining any remuneration for the great losses and sacrifices he had 
flustained. Now, if the legislature really did possess the power, and 
which he very much questioned, to grant acts to companies, so fruitful 
of evil and destitute of a just regard for private rights, it was high time 
that some provision should he inserted in the constitution that would 
prevent, for the future, a repetition of these grievances. 

If a public improvement should prove a benefit to a man's property 
and he an honest mnn, he would not think of asking for any compen- 
sation. But, in those cases, wheie a mans properly was injured, and 
he compelled to submit to the inconvenience and loss of having a raiUroad 
run through his farm, he ought to be compensated for every acre of land 
destroyed by the compnny. Doubtless, a rail-road was rather an iadvan- 
tage 10 those not living in the immediate vicinity of the road, and whose 
property was not close to it, and therefore free from all the inconveniences 
which it occasioned. 

What he now said on this subject was dictated by his own feelings, 
and was the result of liis own experience, for he had suffered a good 
deal of inconvenience as well as loss by the incorporation of rail-roid 
and canal companies. He had recently lost properly by the construction 
of a canal leading to Port Deposit. And, the company had not yet 
condescended to ask him %vhat satisfaction he required for ihe destruction 
of his property. They had never counselled him in regard to it, but 
went to work and destroyed it. 

He begged to call the attention of the convention to one or iwo other 
acts passed by the legislature, antecedent to those he had already noticed 
and commented upon. 

An act of incorporation was granted to a company by our legislature 
at the sei^sion of 1831-2 to make a rail road from York to the Maryland 
lin«. This act says that **it shall be lawful fur the president, director! 
and company of the said rail road company and their agents and all per- 
sons employed by or under them for the purposes contemplated iii the 
act, to enter upon any land which they shall deem necessary for laying 
out said road. And also, for the purpose of searching for stones and 
gravel or wood for constructing said road. But no stone, sand, gravel 
or wood shall be taken away from any land without the consent of the 
Owner thereof uniil compensation be ascertained and paid,?' d^c. 

In this act no injustice that I have ever heard has been complained oL 
But subseqaent legislatures have gone further and assumed a righti thstp. 
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in my humble opinion, did not belong to them. They pasted Uwf- 
incorporating private companies, with authority to enter upon, and apply 
private property to their own use without obliging them, as they in jus* 
tic6 and right should have done, and as was done in the act of ineorpo- 
ration of the York and Maryland line rail-ioad company, to first pay for 
the property so applied, or securing payment for the s^me, as soon as the 
damages could be ascertained, and that before the property should be- 
destroyed. Such acts of our legislature I have always considered unjust, 
unrightous, and unconstitutional. 

An act was passed at the session of 1835-6, to incorporate a com- 
pany to construct a canal from WrightSville, in York county, to Havre 
de Urace, in Maryland, with the privilege of entering upon and con-^ 
verting private property to their own use, without iirst making satis^ 
faction. 

Having expressed his sentiments fully and undisguisedly on this im- 
portant subject, he would conclude by reiterating his opinion that some 
provsion ought to be inserted in the constitution that would prevent 
hereafter a repetition of all those evils and grievances originating from 
a disregard of the rights of private property. He would with pleasure 
vote for the amendment of the delegate from Luzerne. 

Mr. RiioART, of Lancaster, said that when he ofiered the amendment 
he had the honor to submit this morning, he did it under the firm 
belief that something should be done to prevent corporate bodies appro- 
priating private property to their own use, before giving some security 
to do so. After an argument on it, he was persuaded — although the 
seventh article was under consideration, and this seemed to be the ap- 
propriate place — that the ninth article would be the proper place for the 
amendment, and it might be done in two or three words. Therefore he 
had withdrawn the amendment in order to offer it in the ninth article. 

He was aware that there was a feeling prevalent among gentlemen 
against touching the ninth article. He would call the attention of dele- 
gates to the state of facts as connected with the adoption of the amend* 
'ment as pioposed. We must strike out a seclion in the ninth article, 
if we insert this amendment in the seventh, otherwise we should leave 
a contradiction in the ninth. We should, therefore, have to go into the 
consideration of the ninth article. There was another reason, too, why 
the amendment should be put in that article, which is commonly called 
the Bill of Rights, because it embraced one of the reserved lights of the 
people, viz : — that in no case shall private property be taken for public 
use, without an equivalent being given therefor. He moved a postpone- 
ment of the question, and askea for the yeas and nays. 

The Chair declared the motion not to be in order. 

Mr. Dickey said that in referring to the ninth article of the constitu- 
tion, he found the clause to read 

" Nor shall any man^s property be taken, or applied to public use, 
without the consent of his representatives, and without just compensa-^ 
tion being made." 

It would be observed that the amendment offered by the gentleman 
from Luzerne, made a restriction on the legislature not to invest a eorpo- 
nte body with the privilege of appropriating private property to its usft: 
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and which was also for their use, without first obtaining compensation, 
or adequate security. Now, there was nothing in this amendment at 
all conflicting with the tenth section of the ninth article. The article, 
therefore, oujrht not to be touched. We should now have a different 
rule for assessing damages than we have had in incorporate companies. 
Under the decisions of a tribunal, no injury had been done. And, where 
the parties had not obtained any amount of damagres, they went t5 the 
legislature, and if their claim was a just and equitable one, they have 
obtained redress. 

Mr. BiDDLB, of Philadelphia, said that he was in favor of the prin- 
ciple of the amendment, which he was of opinion ought to be inserted 
in the ninth article, therefore he would vote against its introduction into 
the seventh. 

Mr. Denny, of Allegheny, hoped the gentleman from Luzerne would 
withdraw his amendment, and offer it again when the ninth article should 
eome up for consideration. He was in favor of the amendment, but 
wished it postponed till that time, which probably would be to morrow. 
He was not sure that the legislature had the power to authorize a corpo- 
ration to take any man's property. It was said, that the objects of a 
corporation were of a public character. 

He did not think that the construction of a rail-road or a bridge was 
for the public benefit alone. They looked to. private benefit also. The 
public are benefitted incidentally by the construction of a road or a bridge ; 
but the company expect to be remunerated for their trouble. He wished 
to see the repoit of the committee on the ninth article, which, no doubt, 
would be such as he could expect, from the manner in which that commit- 
tee was composed, before he gave his vote on the amendment. 

I know, said Mr. Denny, that cases, have occurred, which have corns 
within my own knowledge, and in which this power has been used op- 
pressively and to a greater extent, probably, thin in the despotic countries 
of Europe. And of this the citizens of Pennsylvania have universally 
complained. Injustice has heretofore been done by the servants of the 
commonwealth, who believed that they had the right to take possession of 
the property of individuals, and who have bafHed their claims for com- 
pensation—by putting them off from year to year. In later times, I am 
aware. thatHhe legislature has adopted a more liberal plan for assessing 
and paying the damages accruing in such cases, than was at first adopted. 

I shall, therefore, if an amendment is to be urged in this article, vote 
in favor of it ; though I should prefer that it should be deferred until 
we reach the ninth article, at which time we shall have the report of the 
commitiee submitted to us, and which, I have no doubt, will be full of 
light. We shall most probably get though the seventh and eighth articles 
in a short space of time, and may thus get a sight of the ninth article be- 
fore we adjourn this evening. 

Mr. Woodward said that he was in favor of the amendment,, and i^^ 
favor of its insertion in this place. The seventh article on which we are 
now engaged^ continued Mr. W., relates to the subject of corporations ; 
and the amendment of my colleague (Mr. Sturdevant) relates to the power 
of the legislature in erecting corporations. I think, the;refore, that this 
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18 precisely the proper place for the amendment, and I rise to say a few 
words ill support of it. 

What is it ? It is **that the legislature shall not invest any corporate 
body with the privilege of appropriating private property to iis use, with- 
out requiring such corporation to compensate the owners of said property 
or give adequate security therefor, before such property shall be appro- 
priated." 

There cannot be a doubt that the adoption of such a provision will tend 
to remedy a great e^'il now existing iu this commonwealth, of which 
many and grievous complaints have been made, and that it will be a salutary 
restraint upon the power of the legislature in granting these acts of incor- 
poration. And, in answer to the objection of the gendeman from the 
county of Philadelphia (Mr. Ingorsoll) and others, \hat this amendment pro- 
perly belongs to that part of the Bill of Rights which requires compensation 
to be made for property taken for public use, and that it will be inconsistent 
and out of place here, I will take leave for a moment to turn the atten- 
tion of those genileraen to the words of thp.t part of the tenth section 
which is slipposed to be applicable here. They are as follows : 

** Nor shall any man's property be taken, or applied to public use, 
-without the consent of his representatives, and without just compensation 
being made." 

Now, this clause provides only for a special case either as to corpo- 
rations or individuals ; while the amendment of my colleague embraces a 
general provision and, at most, is but a re-asseveration of the same prin- 
ciple. The two are not in any manner, or to any extent, inconsistent 
with each other. The clause in the Bdl of Rights provides for just com- 
pensation, nor does it prohibit the legislature from providing that just 
compensation shall be made before the property is taken. The legisla- 
ture, then, has power to require compensation to be made before the pro- 
perty of the individual is entered upon, and therefore the previous propo- 
sition of my colleague, requiring ihat corporate bodies, where power is 
given them to lake private property, shall make or secure compensation to 
the owner, before the property is taken — such a provision, 1 say if inserted 
in the seventh article — would not be at all inconsistent either with the 
letter or the spirit of the rther provision in the Bill of Rights. What 
more is wanting than is to be found in the Bill of Rights ? What more 
can be added ? Is it intended to say that the commonwealth shall not 
take the property of her citizens to carry on works of internal improve- 
ment, without such limitations and restrictions as wdl for ever prevent the 
progress of those improvements ? And is this amendment which the gen- 
tleman from the county of Philadelphia (xMr. Ingersoll) desires to introduce 
into the Bill of Rights, is it intended, I ask, to put an end to our noble 
system of internal improvements? If that is its object, I, for one, arn 
against it. Your Bill of Rights, if left as it has stood for seven and forty 
years, secures a just compensation for any property which tlie legislature, 
in any form, may take away 1 What more is wanting ? As to the mode 
of making the compensation and the time at which it shall be made, all 
these things are open to the action of the legislature. But a just compen- 
sation must be made, or not one foot of land can constitutionally be taken 
from the citizen. This is the state of things as the constitution stands 
At the present time. 
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I am free to admit that there are great evils existing, not only in conse- 
quence of legislation in favor of corporal ions, but in consequence also of 
legislation in favor of interna] improven^ent system, as to the state works. 
These evils are the result of an inadequate assessment of the compensation ; 
for an opinion has taken possession of the board of appraisers that the 
interests of individuals should so far yield to the interests of the common- 
wealth as that their property should be taken for the use of the public, 
without any thing like an adequate compensation being yielded for it. 
The evil is in the administration of the system, and not in the system 
itself. How is the evil to be remedied ? Hy this convention ? In what 
manner^ Can we legislate so as to make a hoard of asse.'-sors who will 
award proper remuneration ? Not at all. That is a matter which be- 
longs to the legislature and not to us. Allow a jury of the county; let 
the legislature allow a jury of the county to come before them, and to get 
from them the compensation which this board of assessors, taking only a 
bird's eye view of the injury sustained, may refuse to allow. Or let the 
legislation be modified from time to time in such manner as the legisla- 
ture may think proper. The evil lies in the administration of the system, 
and in the imperfect manner in whioh these damages are assessed. And 
I say that it will be impossible to devise, in <he constitution, a remedy 
for those evils. The remedy is to be applied by the legislature, and is to 
be applied appropriately and exclusively by the legislature. 

The gentleman from Allegheny (Mr. Denny) has made allusion to a 
report of the committee on the ninth article, which he hopes may have 
some bearing and throw some light upon this question. The gentleman 
does not, 1 think, precisely understand the chaiacter of the complaint 
which was referred to that committee ; if he did so, I apprehend he would 
see the difference between the two cases. 

In a few counties in Pennsylvania that is to say, in the counties of Ly* 
coming, J-.ti2erne, Schuylkill and Northumberland, the legislature, under 
an act passed on the fifth of May, 1832, called the ** lateral rail road 
law" authorized the owners of land, mill?, quarries, coal mines, lime- 
kilns or other real estate in the vicinity of any rail road, canal, or slack- 
water navigation, made by any company, and not more than three miles 
distant therefrom, to make lateralrail roads to the same. Well, sir, under 
this law, the individual claiming to construct the rail road, must make 
compensation to the individual over whose land the road is to pass. Be- 
fore a blow is struck, six viewers are appointtd by the court of cominoD 
pleas of the cotmty to examine inio the necessity and usefulnes^s of the 
proposed road, and to report what damages will be sustained. If no ap- 
peal is taken from this report, the court confirms or rejects it. Either 
party may appeal, in which event a jury go upon the gtoutid and assess 
the damages to the owner. 

These are the provisions of the "lateral rail road law." Here is not 
a case of the legislature taking private property for the purpose of con' 
Btructing public works, nor of constructing works of corporations. The 
complaint is not that compensation is not adequately made ; but the com- 
plaint is that there is private property taken from one man and given to 
another ; that the property is not taken for public use, but absolutely for 
private use-^that it is, in short, a sacrifice of a private right for private 
use. Sir, there is much in the argument. What may be the report o( 
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the committee upon the ninth article, I do not know ; bnt it does not fall 
within the provisions of tliiscase; because the only question proposed 
Is, whether we shall incorporate any provision in the constitution by 
which the legislature shall be prohibited from passing such laws it all, 
not whether compensation is now adequate or not. 

It is said, in opposition to this amendment, that the declaration of rightil 
is the proper place for its insertion. I here take occasion to repeat the 
opinion I expressed this moining, that I do not believe the conventipn 
can possibly get through with the ninth article, if we once venture upon 
ii, in time to adjourn on the 22d day of February. I hope, theiefore, that 
we shall not attempt to do any thing with it; i hope it will he left as it 
is. 80 far as my own knowledge txiends, there is nothing in that arti- 
cle in legard to which the people of the commtmwealih desire that any 
change should be made. Most assuredly, they do not wish that we 
snould change thai provision which secures to them a just compensation 
incases where their property is taken by the legislature There it is 
now, a firm constitutional guaranty, and I, for one, am not willing to 
do any thing which will shake it. 

Let us then adopt this amendmlent ; let us place this restraint upon the 
legislative power in creating cor|<orations, and letusadopt it in that artiele 
of the constitution which relates to corporations. Let us insert it here, 
where it ought to be. Let us waive the consideration of the ninth article ; 
let us proceed in the consideratitm of thost; other matters whi< h await 
our at tion, and which in my o|)inion are ample to occupy our time until 
tlie day fixed for our final separation, and so let the constitution be sub- 
mitted 10 the people. I know of nothing in the report of the committer 
which can render ii at all necest^ary for us to enter upon the consideration 
of the ninth article, but, even if it were otherwise, surely there can be 
nothing which renders ii necessary for us to postpune action on this 
amendment, in ordei to place it in the ninth article. Indeed, I appre- 
hend that it woiild.be out of place there, more out of place than the pro- 
vision of the ninth article would be out of place nnited with this, if placed 
in the seventh article. 

If then it be necessary and wise to place this restraint upon the legisla- 
ture in relation to these corporations, and to require — as the amendment 
of my colleague does — that compensation shall be made or security giren 
before the property is appropriated. I can see nothing in it which is in 
any manner iucoiisisient with the provision in the bill of rights which re- 
quires that just compensation shall be made for property taken or applied to 
public use. if tiiere i6 any incousisiency between the two provisions, I con- 
fess that I am not able to discover it. I hope, therefore, that tlie amend- 
ment of my colleague will be adopted, and make part of the seventh 
article of the constitution. 

Mr, 61DDLB said, that there was no individual in or out of this body, 
who would be more unwilling than himself to retard the progress of inter- 
nal improvement in the state of Pennsylvania. I trust, continued Mr. 
B., that nothing will be done calculated to have that efifect. I also believe, 
and i trust that all of U9 entertain the same opinion, that the eoiumoo- 
Wealth has no right to take the pri ate property of her citizens except it 
be for public use. Ami it matters not whether the property be takeabjr 
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the commonwealth in its own sovereign character directly, or whether it 
be taken through the medium of a grant to a corporation or an individual. 
It is siill taking private property for public use. For any thing like a 
personal object, I feel confident that there is no individual within the 
sound of my voice who would consent that the property of one man 
shouhl be taken and given to another. 

What then is the subject matter to which this amendment relates ? It 
is that of taking private property for public use. Now, does it not seem 
consistent and proper that the whole of this subject should be embraced 
in one article of the conntilution, and not that one part of it should be em- 
braced in tho seventh article and the other in tlie ninth article — or, ias it is 
commonly termed, the bill of rights. It is certainly proper that the peo- 
ple, in referring to the provisions of the constitution in this particular, 
should be enabled to find them all under one head and in one convention. 

But the gentleman from Luzerne (Mr. Woodward) says, that the 
amendment will be out of place in the ninth article, because it is a restric- 
tion on corporations. I will ask the gentleman whether he does not re- 
collect that the first article is that in which, upon second reading, it was 
thought proper to insert a provision placing restriction upon corporations? 
Is this the consistency which we would give to an instrument, which is 
to remain, I tiust, as the fundamental law of the land for many years to 
come ? There is no gentleman in this body who feels more sensibly than 
I do, the necessity of retsraining corporniions from interfering with the 
rights of individuals ; and wliile I would give to coiporations the full be- 
nefit of the privileges which may bo Icj^ntimaloly conferred upon tjjem, I 
would at the same lime, adopt every proper means to prohibit corporations, 
or individuals, or the commonwealth itself from interfering with the just 
rights of our citizens. 

Believing, then, that the just object which we now have in view is the 
protection of the rights of indivinujils, that the two provisions ought to 
be placed in one and the same article — that is to say, in ihe bill of rights — 
I am opposed to the insertion of ihc amendment here. The gentleman 
from Luzerne (Mr. Woodward) has thought proper to tell us twice that 
we could not reach the ninth article, considering that we have agreed to 
adjourn on the 22d day of February. Why can we not ? We are now 
on the seventh ; and the eight is composed of one section only, relating 
to the oaths of office. Why then, I ask, are we not to reach the ninth 
article ? and what is the obstacle wliich stands in the way ? 

The geentlman has further told us, that few — or, I believe he said no 
changes in the ninth article have been desired by the people. If this is 
80, the argument works against himself, because we shall pass rapidly 
over it, and his fears as to the time it will consume, will turn out to be 
groundless If there be any iuiportant question to be considered in the 
ninth article — and I believe there is one which, in point of importance is 
second to none which we had before us, we should attend to it. 

I hope that we shall not go inconsiderately over it. Rather than do so, 
it would be better not to enter at all upon the consideration of that article. 
We have abundance of time to perform all the duties which devolve upon 
us and to discharge them faithfully; and with the continuation of that 
diligence with which we have for some time past pursued our labors, I 
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hink we may bring them to a close on the day appointed, with entire* 
comfort and satisfaction to ourselves. 

For these reasons, I shall be compelled to vote against the adoption of 
ihis apaendment at the present time. 

Mr. Darrah demanded the previous question. 

Mr. DuNLOP withdrew his amendment. 

The question being, 

** Shall the main question be now put?" 

It was decided in the affirmative. 

The question then being on the amendment. 

Mr. CuRLL asked for the yeas and nays, which were ordered, and the- 
question being put, it was decided in th? atSimative, as follows, viz : 

Yka8 — ^Messrs. Ayres, Banks, Barclay, BarnrloUar, Damitz, Bedford, Bell, Big^Iow,. 
B<mham, Browji, of Nortlinmpton, Brown, of Philadelphia, Butler. Carey, Clapp,. 
Glaike, bf Beaver> Clark, of Dauphin, Clarke, of Indiana, Cleavinger, Cline, Cochran, 
Cox, Craig, Grain, Cra^vford, I rum, <.^ummin. Curll, Darlino^n, Darrtdi, Denny, 
Dickey* Dickerson, Donagan, Donnell, Earle, Fleming, Fry, Fuller, Gearhart, Gilmore, 
GreneH, Hayhurst, Hays, HelfFenstein, Henderson, of Allegheny, Henderson, of Dau- 
pmn, Hiester, Hi^h, Hyde, Jenks, Kennedy, Kerr, Konigmacher, Krchs, Lyons, Magee, 
Mann, M'Cahen, M'Dowell, M'Sherry, Merrill, Merkel, Miller, Montgomery, Overfield, 
Payne. Pennypacker, Pollock, Purviance, Kead, Ritcr, Ritter, Rogers, Royer, Rusnell, 
Saeger, 8cheetz, Sellers, Seltzor, SerriU, Shellito* Smith, of Columbia, !SmyOi. of Centre, 
Kterigere, Stickel, Sturdevant, Taggart, Thomas, V/eavcr, White, Woodward, Youngs 
-92. 

Nats— Messrs. Baldwin, Biddle, Brown, of Lancaster, Chambers, Coates, Cope, 
Doran, Dunfop, Farrelly, Gamble. Harris, Hopkinson, Houpt, Ing3rsoll, Maclay, Porter, 
of Northampton, Scott, Sill, Snively, Todd, Weidman, Sergeant, President — 23. 

Mr. Payne, moved to amend the report of the committee, by adding 
the following new section: 

*• Sect. 5, The legislature shall, from time to time, pass such laws a» 
ihall be culcnlated tu encourage intellectud, scientific and agricultural 
mprovement, by allowing rewards for the promotion ?nd improvement of 
tfls, sciences, con^merce and manufactures, and to encourage the princi- 
ples of humanity, industry and morality." 

Mr. M'Dowell, moved to amend by adding the words, '* and amimal 
nagnetism." He would suggest to the gentleman to accept it. 

Mr. Payne remarked, that he thought that gentleman did not seem ta 
inderstand the motives by which he was actuated in offering it. Gentle- 
Den smiled when they heard the word **mora!ity." But he could 
Asure them that he was in earnest in offering the amendment, and he 
bought that if they looked it over seriously, they would discover nothing 
n it calculated to excite a smile. 

His amendment was almost a verbatim copy of a clause in the consti- 
ition of Indiana. He was of opinion that it ought to be obligatory on the 
sgislatu re of Pennsylvania, to encourage agricultural, intellectual, a:id 
(iientific societies, and to give rewards to those who excel in any of those 
^ranches. 

However delegates might be disposed to make light of this matterr he 
>old assure them that he was seiious in offering the proposition, and ia 
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what he had said. He thouj^ht the amendment embrace,d subjects that 
ought tacome before the conveaiion, and which were well de^erviugof 
4ts serious consideraiijn. He hoped gentlemen would not laugh it off, 
until at least, they h^jafd it read again and understood its bearing. He 
was not disposed to trifieon matters of sucli serious import. He hoped 
he would never so far forget what was due to himself and to the occasion, 
as to offer any amendment to excite a smile or a laugh. He would not 
accept the amendment. 

Mr. Darliscjtox, of Chester, observed that as the object of the gehtle- 
mari from Rucks, (Mr. M'Dowell) was obtained, in creating a smile, ha 
lioped the gentleman would withdraw his amendment. 

Mr. M'Dowell, then withdrew the amendment. 

Mr. Payne, and Mr. FIknderson, of Daupliin, asked for the yeas and 
nays, which were ordered. 

And the question t^en being taken on agreeing to the section, it was 
decided in the negative — yeas 39, nays 80. 

Yeas — ^Messrs. Banks, Biddle, Bonham, ('handler, of Philadelphia, Clapp, Claike, of 

Beaver, Cline, Cochran, Cox, Craig, Denny, Doran. Dunlop, Farrelly, Fuller, Helfi^ 

«tein, Henderson, of Dauphin, Hyde, IngersoU, Jenks, Long, Lyons, Maday, Mfl^;ee, 

Mann, KTCahen, M'DaweU, Meredith, Merrill, Payne. Porter, of Northampton, Read, 

Rogers, Royer, Scott, Serrill, Sill, Sterigere, Taggart — 39. 

NaTs — ^Messrs. Ayros, Baldwin. Barclay, BarndoUar, Bamitz, Bedford, Bell, Qigdow, 
Brown, of Lancaster, Brown, of Northampton, Brown, of Philadelphia, Butler, Carey, 
Chambers, Clark, of Dauphin, Clarke, of Indiana, Cleavinger, Coates, (Jope, Crain, 
Crawford*. Cram, Cummin, Curll, Darlington, Darrah, Dickey, Dickerson, Dcmagan, 
Donnell, Karie, Fleming, Forward, Fry, Gamble, Gearhart, Gilmore, Gienell, Hanris, 
Hay hurst, Hays, Henderson, of Allegheny, Hiester, High, Hopkinson, Houpt, Kennedy, 
Kerr,' Konigmiadier, Krebs, M'Sherry, M^rkel, Miller, Montgomery, Overfield, Penny- 
packer, Pollock, Purviance, Reigart, Piter, Ritter, Russell, Saeger, Scheetz, Sellen, 
Sel^aer, ShelUto, Smith, of Columbia, Smyth, of Centre, Snively, Stickel, Stuidevant, 
Thomas, Todd, Weaver, Weidman, White, Woodward, Young, Sergeant, PrtndaU 
—80. 

A motibn wS« then made by Mr. Dickey, 

That the amendments to the seventh article be prepared andengrosseJ 
for a third reading. 

Mr. Denny rose to inquire of the Chair, whether one section of the 
article, and that too, a very important one, had not been postponed? 

The Chair said, he wtrald state, in, reply to the interrogatory of the 
gentleman from Allegheny, (Mr. Denny) that the first section of the 
rsevenlh article — being that which had reference to the subject of 
education had been postponed under a vota of the committee. 

Mr. DicKsY said, that the section had certainly be^n postponed as 
jitated by the Chair ; but there was no amendment pending at the time. 

The Chair said, that there was no amendment pending to the firs! 
section of the article, and that if the motion of the gentleman from Bearer^ 
/Mr. Dickey) that tht3 article be prepared and engrossed for a third read- 
ing, should be agreed to, the provision of the old constitution would standi 
except in so far as it might have been altered by amendments alread 
agreed to. 
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Mr. Easlb said, he hoped that the gentleman from Beafet, (Mr. 
Dickey) would wilhdlraw his motion, or that, if he declined totio to, it 
would be negaiived by the oonrention. Much time had already been 
spent in the cousideration of the section referred to, and there were ser- 
•ral gentlemen who yet retained an anxiety to offer amendments. 

It was fair and proper that an opportunity should be afforded to these 
gentlemen, at least to have a vote taken upon their different propositions, 
and no great length of time would be consumed by it. 

Mr, DicKBT, declined to withdraw his motion. 

And on the question. 

Will the convention agree to the said motion ? 

The yeas and nays were required by Mr. Dor/lw and Mr. Rbioart, 
and are as follow, viz : 

YsA8— MesoTB. Barclay, Bamdollar, Bamitz, Bedford, Bigdow, Bonham, Brown, of 
Lancaster, Brown, of NorUiampton, Butler, Carey, ChamberB, Clapp, Clarke, of Beam, 
Cleavinger, Cochran, Cox, Craig, Crawford, Crum. Darlington, Danrah, Dickey, Didkeh 
flon, Donag^, Fleming, Forward, Fiy, Fuller, Gearhart, Gilmore, Harris, kayharrt» 
Hays, Henderson, of Allegheny, Hiester, High, Hopkinson, Hyde, Jenks, Kennedy, Ken, 
Konigniacfaer, Krebs, Long, Lyons, Mann, M'DoweU, MerriU, Merkel, Miller, Overfield, 
PennjpadLer, Reigart, Read, Ritter, Royer, Russell, Saeger, Scheetz, Sellers, Sdlaer, 
Smith, of Columbia, Smyth, of Centre, SniTely, Stickel. Sturdevant, Thomas, Toddl, 
White, Woodward, Young— 71. 

Nats — ^Messrk Ayres, Baldwin, Banks, Biddle, Brown, of Philadelphia^ Chandler, of 
FluiadB^phia, Clark, of Dauphin, Clarke, of Indiena, Cline, Coates, Cope, Crain, Cumnip, 
Cnril, Denny, Donnell, Doran, Dunlop. Earle, Farrelly, Gamble, Grenell, Helfienstdn, 
Handierson, of Dauphin, Houpt, Ingersoll, Maday, Magee, M'Cahen, M'Sheny, Mae- 
dith, Montgomery, Payne, Pollock, Porter, of Northampton, Purvianoe, Riter, Rogen, 
Seott, Benin, Shellito, »ill, Sterigere, Taggart, Weaver, Weidman, Sergeant, Pruutemi 



So the motion was determined in the affirmative ; — and it was there- 
fore 

*\Orderedi That the amendments to the said article be referred to 
the committee, to report, prepaie and engross the amendments for a 
third reading. 

On motion of Mr* Darrah, of Berks, 

The report of the committee to whom was referred the eighth ^rtiele of 
the constitution, as reported by the committee of the whole, was read the 
second time in the words following, viz : 

ARTICLE VIII. 

K** Members of the general assembly and all officers, executive and judi- 
cial, shall be bound by oath or affirmation to support the constitution of 
this commonwealth, and to perform the duties of their respective offices 
with fideUty." 

Which article was considered, and no amendment was offered 
thereto. 
A motion was then made by Mr. Porter, of Northampton, 
That the convention proceed to the second reading of the report </ 
the committee to whom was 'referred the nmth article of the cob' 
stitntioD. 

iroL. XI. o 
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Mr. Wood WARD, movefi to amend thatmouont by inserting rthat' the 
eonveiUioa proceed to the consideration of the report of the committee ^a 
the siibiect of future amendments to ihe constitution. 

The Chair decided Uiat the latter motion was not in order« until the 
previous motion of the gentleman from Northampton* (Mr. Porter) had 
been disposed of. 

And the question then recurred, on the motion of Mi*. Porter of'N^th- 
ampton, 

That the convention piXKseed to the second reading of the report of 
the committee to whom was referred the ninth article of .the con- 
stitution. ^ 

Mr. Woodward requested the gentleman from Northamptoo, to with- 
draw his motion. 

Mr. Porter : For what purpose should I withdraw it? Is it the object 
of the gentleman from Ltizerne, (Mr. Woodward) to give the go-by Co the 
Binth article ? If it is, let him sav so at once. 

Mr. Woodward : That is my object. 

' Mr. Porter: Does the gentleman intend to say, that his objec4 is to 
pass.over ihe ninth article entirely and finally ? 

' Mr. Woohwaud: I do say so. 

Mr. Portkr: Then I must decline to withdraw my amendment. 

' Mrv DoRAN moved that tlie convention now adjourn> which was il«eided 
in* the negative. 

The question then recurring. 

Will the convention agree to proceed to the second reading of the 
repoU of the committee to whom was referred the ninth article of the 
constitution ? 

Mr. Smyth, of Centre, called for the yeas and nays, and they were 
ordered. 

The question was then put, and decided in the affirmative, a$ follows, 
viz; 

Yeas — Messrs. Ay res, Baldwin, Bamitz, BcU, Biddle, Brewn, of Lancastei', Carey, 
Chambers, Chandler, of Philadelphia, CMapp, Clarke, <^ Beaver, Clark, of Dauphin, 
Clarke, of Indiana, Cline, Coates, Codbran. Cope, Craig, Darlington, Denny, Dickey, 
Dickerson, Donnell, Doran, Dunlop, Earle, Farrelly, Fleming. Forward, Gamble, Grenell, 
Hays, l^eUftn^tein, Henderson, of Dauphin, Hiester, Hopkinson, Koupt, Ing^rsoU, Jenks, 
Kerr, Konipnmachpr, Long, Maclay, M'Cahen, M'Dowcll, Meredith, Merrill, Montgomeiy,, 
Pennypocker, Pollock, Porter, of Northampton, Reigart, Read, Russell, 8aeger, Scott^ 
fejerrill, Sill, Sterigere, Thomas, Weidman, Young, t-ergcant, J^resid^ft — 63. 

Nays— Messrs. Banks, Barclay, Bamdollar, Bedford, Bigelow, Bcmham, BnywnyO^' 
Northampton,. Brown, of Philadelphia, Eutler, Cleavinger, Cox. Crain, Crawford, Cruxn^ 
Cummin, Curll, Darrah, Dcnagan, F.iy, Fuller, Gearhart, GiJmore, Barris» Hayhuivt^^ 
Headorson, of Allegheny, High, Hyde, Kennedy, Krcbs, Lyons, Magee, Mann, MVheny.i^ 
Merkcl, Miller, Overfield, Purviance, Ritter, Royer, Pcheetz, irellers, Mtzer, l^hellifo ^^ 
Smith, of Columbia, Fmyth, of Centre, fe'nively, [fc^ti€kel, irturdevant, Taggart^ Tcdd_ ■ 
Weaver, White, Woodward — 53. 

K'lrJ Fry, moved that the convention now adjourn, and the questioi 
being decided in the afTirmative, 

•The convention adjourned. 
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FRIDAY, pBiiRUARY 2, 1638. 

Mr^ Earl^, of Philadelphia, presented a memorial from c\xijsen9 of 
Phjiladelphia, praying that an amendment may be inserted in the opnitita- 
(ion of this commonwealth making provision fur the more effectual secu- 
rity of freedo n of speech, of the press, and of peaceably assembling for 
public discussion, as well as for preventing violence by mobs and riots, 
and foi compensating those of their heirs who may be injured in person 
or estate thereby ; 

Which were laid on the table. 

Mr. Earlr, presented two memorials from citizens of Philadelphia 
county, praying that a trial by jury m^y be granted in all cased where 
liberty is at stake; 

VfThich was also laid on the table. 

The President obtained leave of absence for a sew days from to- 
day ; and, 

Agreeably to a rule of the convention, he norpinated Mr. Porter, of 
Northampton, to preside in his stead, pro tempore. 

. A motion was made by Mr. Hibstbr, of Lancaster, 

That the communication from the committee of the housoi of repre- 
sentatives of this, commonwealth relative to the Debates of the conven- 
tiou and read yesterday, be referred to the committee appointed to ascer- 
tain and fix the manner of distribution of the Debates and Journals of 
the convention. 

Mr. Fuller, of Fayette, asked whether this committee had not been 
discharged ? 

Mr. Cox, of Somerset, said this committee had been raised for a spe- 
cial purpose, and having made report, in pursuance of its instructions, had 
been discharged- 

The President said the convention could refer the subject to any num- 
ber of gentlemen. 

Mr. Cline, of Bedford, said there was a difficulty as to what legisla« 
lure the work could be given. The debates would not be printed while 
thrpr«sent legisUture was in session. They w^ould not be embraced in 
less than ten or twelve volumes of which there had been only two 
^delivered as yet. The printing might occupy two oi three years. It 
seemed to him therefore, to be useless to refer the matter to any com- 
nittee. 

Mr. KoMiGMACHSR, of Lancaster, mored to amend the motion by stri- 
.king therefrom the words, ** the committee appointed to ascertain and tix 
the manner of distribution of the Debates 'and Journali^ of the conven- 
tion," and inserting in lieu thereof the word^, »* a select com'mittee.** 
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Mr. M*Sherrt, of Adams, was not in favor of this amendment. He 
vas one of the committee first named, and was not willing to lose the 
services of the chairman. There would be a great number of copies of 
the Debates, which we should not know what to do with. He had no 
objections to be a member of the committee. 

Mr. Sterigere, of Montgomery, suggested that the gentleman from 
Lancaster, (Mr. Konigmacher) would of course be chairman of the special' 
committee. So thai ihe gentleman from Adams, would not Ib^e the ser* 
vices of that gentleman. He would move to amend the amendment by 
striking therefrom ail after the word ** that," and inserting in lieu thereof 
the words as follow, viz : ** one hundred and thirty-three copies of the 
Debates of the convention directed^ to be deposited by the delegates for 
the public use in public libraries, lyceums and other places, be distribu- 
ted among the members of the present legislature.*' 

Mr. Cox, of Somerset, thought the members of the legislature no 
more entitled to copies of the Debates, than any other citizen of the com* 
mon wealth was. 

Mr. HiBSTSB, of Lancaster, said, the object was to show respect to the 
legislature. 

Mr. Smyth, of Centre, entertained doubts of the prudence of any re- 
ference. It was the province of the legislature, if they want copies of 
the Debates, to print them. Thepresentlegislatuie had nb better right to 
oopfies than that which called the convention. He moved that the resolu- 
tion and amendment be postponed indefinicely. 

Mr. Fuller, of Fayette, was opposed to indefinite postponement. He 
would not be disposed to treat the communication with contempt. The 
legislature may have been sincere in the desire to obtain copies, and there- 
fore he could not treat the communication with contempt. They had no 
more right to copies than other legislatures. If the gentleman from Cen- 
tre would so modify his motion as to make it merely to postpone the fur- 
ther consideration of the matter for the present he would vote for it. 

Mr. Darlinqton, of Chester, demanded the previous question, but 
the call was not sustained. 

Mr. Smtth, said he had no desire to offer any proposition which was 
deemed indecorous, nor any wish to occupy the time of the convention^ 
He would ask the yeas and nays on his motion. 

Mr. Bell said, that as he was not present in convention yesterday mor- 
ning, when this question was under consideration, he would ask that the 
communication from the legislature might be read. 

And the communication having been read accordingly ; 

Mr. Banks, of MifHin, said he was in favor of the motion for indefi- 
i^ite postponement. Why should the members of the legislature ask this 
convention to set apart for them any number of copies of the Debates T 
It was in the power of that body to appropriate funds for the printing of 
these Debates for themselves, as they did for Purdon's Digest and other 
works which weie printed under their orders. Why did they not appoint 
a committee to inquire into the expediency or propriety of printing a 
certain number for the use of the senate and house, and of the libraries ? 
This was the proper course for them to pursue, if they were anxious to 
be in possession of the work. 
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Mr. Stbrioerb said, that the legislature could not procure one hondred 
•and thirty-thi^ee copies of the Debates, because, if he was correctly inform* 
ed, no such additional copies would be printed. There was a way, how* 
•ever, in which their request might easily be complied with. There was 
appropriated to each member of the convention, seven copies of the De- 
bates. If each delegate instead of receiving these seven copies were to 
Teceive only six, one copy might then be appropriated to each member of 
the legislature, ^nd six copies^ were certainly as many as any gentle- 
man would want to distribute among the libraries, or otherwise, in the 
various counties. It was not a raattei like printing Purdon's Digest, as 
the gentleman from Mifilin, (Mr. Banks) had intimated, because he (Mr. 
S.) understood that there were no copies of the Debates to spare. 

Mr. GuNNrNOHAM, of Mercer, said he thought it was due to the 
legislature that their communication should receive a respectful considera- 
tion. I should be pleased, continued Mr. C, if the gentleman from 
Montgomery, (iMr. Sterigere) would withdraw his motion to amend the 
amendment, and the genUeman from Centre, (Mr. Smyth) would with- 
draw his motion for indefinite postponement, because I might have an 
opportunity to submit an amendment of my own. I am desirous to give 
a chance to tlie legislature to do justice to this convention and at the same 
iime to establish a reciprocal good feeling between the two bodies ; and 
I do not think they can better accomplish this desirable end, than by in- 
creasing the amount of our pay. I hope gentlemen will afford me an op- 
portunity to propose an amendment to that effect. 

Mr. Smyth, of Centre, said, he could not withdraw his motion fot in- 
4efinite postponement. He thought that the matter had better be disposed 
of now, and in the manner indicated by his motion. One of the resolu- 
tions which had been offeied in the legislature in relation to the procee- 
dings of this convention, complained of the time and money consumed in 
'Consequence of its protracted deliberations. Why then, said Mr. S. should 
we be instrumental in doing any thing which will increase that expense? 
If any further expense is to be incurred by the printing of extra copies 
of the Debates, let it rest with the legislature, and not with this body. 

Mr* Fuller, of Fayette, said that he made the suggestion he did as to 
postponement for the present, not for the purpose of having a debate 
'hereafter, or of referring the communication of the legislature to a eom- 
mittee, but only that time might be allowed the convention to see if that 
body were sincere in their request. To postpone the consideration of 
the subject indefinitely would be to treat the kgislature disrespectfully ; it 
would, in fact, be kicking their application out doors. 

Mr. Smyth, of Centre said that he did not think thatt^e motion forinde- 
^nite postponement deserved so harsh a term as ** kicking^' the commu- 
nication of the legislature out of doois. He was aware, however, that 
he had to take the responsibility of his own acts. 

. Mr. Read, hoped the motion to postpone would not be agreed to. It 
w^ true, as the gentleman from MifHin, (Mr. Banks) had stated, that the 
legislature had money to provide these books for themselves, but it 
was to be borne in mind that the convention had already expended much 
money to publish the work. We have appropriated to ourselves (said 
Mr. B*) more copies than we shall know what to do with ; and, in all 
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probabilitj, it will be a trouble to qs to dispose of them. Why should 
the legislature be pot to the expense of providing these books for them- 
selves, when me know not wliat to do with the many eopies which bate 
been assigned to us. I am in favor of granting the request at once. 

Mr. Banks, of Miffiin, desired to put one question to the conven* 
tion. It was this : — Did the present legislature deserve better at the 
hands of the convention, or of the state, than the Usl legislature which 
authorized the convention ; or did they deserve better than the legislature 
which were to follow? It is very certain, said Mr. B , that these De- 
bates can not be all finished until the present legislature has risen. That 
being the case, what legislature is entitled to receive copies of the Debates, 
or to what legislature should the preference be given ? So far as the co-^ 
pies assigned to myself are concerned, I am willing to appropriate them; 
to such extent as they will go, to the members of the past or preseut 
legislature. 

Mr. Craio, of Washington, was opposed to the motion to postpone 
indefinitely. It seemed to be taken for granted that if a.committee was 
appointed on the communication, the members of the present legislature 
were to get each one copy of the Debates. He did not now consider this 
as a necessary inference ; — it dd not follow that the copies should be 
given only to the present legislature. 

Mr. C. here gave way to Mr. Smyth, of Centre, who said he had 
risen for the purpose of withdrawing his motion to postpone the further 
consideration of this subject indefinitely. 

So the motion for indefinite postponement was withdrawn. 

And the question then recurring on the amendment to the amendment, 
as proposed by Mr. Stsrioerb : 

Mr. Craio resumed. 

I am opposed to the proposition of the gentleman from Montgomery, 
{Mr« Sterigere) confining the distribution of the copies to members of the 
present legislature. I should prefer that the subject should go to a com- 
mittee, which should take into consideration whether it would not be bet- 
ter, as well as more courteous to say, that one hundred and thirty-three 
copies of the Debates should be placed in the representatives' hall, to be at 
the disposal of the legislature. Being thus placed, we do not say who 
shall take the books, but we leave to the present, or the succeeding legis* 
iHture as the case may be, to make such disposition of them as tliey may 
think proper. 

After a few words from Mr. Koniom acber, in opposition to the amend- 
ment to the amendment, and in favor of his own proposition, 

The question on the said amendment to the amendment was taken, and 
decided in the negative without a division. 

So the amendment to the amendment was rejected. 

And the question then recurring on the amendment of Mr. Konig- 

HAQHBR ; 

It was taken and decided in the affirmative ; ayes 54-^noe8 35. 

So the amendment was adopted. 

And tfie motion as amended was agreed to. 
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The said cominiitee was ordeied to coosUt of five members. And. 
themapoQ, Messrs. Hibstrr, Barclay,. Payme, Sjhyth, of Ceptret and 
Cox were appoiated a committee for the purposes expresaed in the said 
motioD. 

A motion was made by Mr. Brown, of Philadelphia, and read a;} fol- 
lows, viz : 

" lUsohed, That one copy of the Debates of this convenkioii in English and German, 
be presented to James Roes, and one copy to Albeit Gallatin, as a testimony of the respect 
entettaiiiadibrthem asthe only sarviT\}fig members of the convention of 1789 — 90, that 
formed the present constitation of Pennsylvania.." 

And OD motion of Mr. Brown, 

The said resolution .was read the second time, and .unanimously 
agreed to. 

Mr. Cochran, from the committee to prepare, engross and repoit the 
amendments made to the constitution on second reading, for a third read- 
ing, made report as follows, viz : 

That they have had the subject under consideration, and find theamend* 
ments made to the first article, as passed on second reading, correctly prin- 
ted, and submit the first, second and third sections, as agreed to in conven- 
tion, on second reading. 

The words •* each county shall have at least one representative, but," 
in the eighth and ninth lines oi section four, being intended to be confined 
in their op ration to the situation of tlie commonwealth at the time the 
present constitution was formed, are no longer applicable, and ought there- 
fore to be stricken out, and the words which follow in the ninth, tenth, 
eleventh, and twelfth linos to the end of the section, appear to the com- 
mittee to be incongruous wit!i, and contradictory of, the pinvisions of the 
fifth section, so far as the latter prohibits the union bf two or mote coun- 
ties to form a representative district, when one of them shall contain 
more than **one half of the average representative ratio of taxable popu- 
lation." If the said fifth section is retained, the word •* average" should 
be stricken out as superfluous. 

That the reinainder of the said fifth section, with the sixth, seventh and 
eighth sections, be submitted as agreed upon in convention on second 
reading. 

That the word *' serve" be substituted for the words '• hold said office,"' 
in the sixth and seventh lines of the nmth section. 

That-the words •* after the adoption of be substituted for the word 
* under," in the second line of the tenth section, and the words *' to the 
constitution" be inserted after the word ^' amendments," in the tenth line 
of the said tenth ^section, and in the said tenth line of the said tenth sec- 
tion (he words ** in operation" be stricken out, and the word '^ adopted" 
be inserted iu lieu thereof, and the word '* serve" be substituted for the 
words ** hold their offices," in the eleventh line of the said tenth sec^ 
tion. 

That sections eleven, twelve, thirteen, fourteen, fifteen, sixteen, seven- 
teen, eighteen, nineteen, twenty, twenty-one, twenty-two, thenty-three, 
twentyjbur, and twenty-five, be submitted as passed in conventioa oii 
leeond reading. 
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Thatthe word *' ii^' be substituted for the word ** they," in the nisth 
line of the twenty-sixth section, and the words '* create, renew, or Extend 
the charter of more than one corporation" be inserted at the end of the 
said twenty-sixth section, as more definite than the words ** contain more 
than one coiporate body," which are recommended to be stricken out; 
and that the word ** or" be substituted for the word ** and," in the ninth 
line of the said twenty-sixth section. 

Which is respectfully submitted. 

Mr. Sterigbre, moved that the said report be printed for the use of the 
members, but withdrew* the motion, at the request of 

Mr. Dickey, who said he rose for the purpose of inquiring whether 
this committee had, or ought to have, any thing to do with sections cf 
the constitution which could not be read a third time. 

1 intend to move, continued Mr. D., that the report be sent back to the 
comnii tee for the purpose of correction, so far as it relates to sections of 
the constitution which have not been amended, and which can not come up 
on third rfadinjs^. None but those sections of the constitution which have 
been amended either in committee of the whole, or on second reading, can 
be read a third time. 

But there is another reason which it in itself sufficient to cause this 
report to be sent back. It is this. It seems to me that the committee 
have transcended the power given to them under the resolution of the gen- 
tleman from Luzerne, (Mr. Woodward) »nd that they have undertaken 
to record an alteration in the fourth section, which can only be done 
by a vote of this convention, as incommiuee of the whole, and that, too, 
by a vote of two thirds of the members. 

Under these considerations, I will submit the following motion : 

That the said report be recommitted to the said conimittee, in order that 
it may be made in conformity to the instrueiions given to that committee. 

Mr. Be^l, of Chester, said the gentleman from Beaver, (Mr. Dickey) 
charges the committee a|)poinled to prep u-f nnd engross the amendments, 
for a third reading, with having transcciulevl the powers conferred upon 
them by the ctmvention. 1 did certainly nuticipate that some difficulty 
would exist, and that some obstacle wou'd be thrown in the way of the 
action of this committee. I did not appreiiend, however, that so grave 
a charge as this would have bteen made againi»i us. Let us call the attention 
of the convention to the res^oluiion of the (jenileman fiom Luzerne, (Mr. 
WoodNvard) under which we derive our powers. 

Mr. 6. then read the resolution referred to, and proceeded. 

Now, ill view of this resolution, I will ask any gentleman to point out 
what we have done that we were not authorized to do ? In what partic- 
ular ha^e we transcended our power, or usurped that which was not del- 
egated to us ? All that the committee have done is, in the first place, to 
recommend verbal alterations, with a view more clearly to express the 
ascertained wish and intention of the convention ; and in the next place, 
without recommending any thing, the committee have reported the dis- 
covery of certain incongruities and inconsistences between one of the 
sections of first article of the constitution of 1790 and a section of the 
new constitution as amended by this convention. And does not all this 
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fall within the power delegated to the eommittee ! They ha^e merely 
enggetted that tnch contradietioiiB exist, leaTing it to Uie convention to act 
in anch manner as to them may seem proper. I repeat that* as to matters 
of phraseology, the committee hare lecommended certain changes, 
bat that, as u> the incongraities and contradictions which they have dis< 
cussed, they have recommended nothing, but hare contented themselves 
with laying before the convention a simple statement of the facts. I am 
unable to see in what particular the committee had gone beyond the bounds 
of their legitimate power ; and I can not, therefore, see that there is any 
reason which ought to induce the convention to recommit this report. 

The C9AIR here announced that the hour appropriated to the consider- 
ation of petitions, memorials and resolutions had expired ; and announced 
Uie order of the day. 

A motiom was made by Mr. Banks, 

That the rule limiting the consideration of petitions, motions and reso- 
lutions to one hour each day, be in this case dispensed with, for the pur* 
pose of a further consideration of the said motion to recommit the report 
of the committee to prepare, engross and report amendments made to the 
constitution on second reading, for a third reading. 

Which motion was agreed to. 

The qucbtion then recurring on the said motion, viz : 

**That the said report be re-committed to the said committee, in order 
that it may be made in confonniiy to the instructions given to that com- 
mittee.^' 

A motion was made by Mr. Banks, 

To amend the said motion by striking therefrom all aAer the word ** be,'* 
and inserting in lieu thereof the following, viz : 

'* Laid on the table, and printed for the use of the members." 

And, thereupon, the immediate question was called for by Mr. Wood- 
ward and twenty nine other delegates rising in their places. 

And on the question. 

Shall the question now be put. 

The yeas and nays were required by Mr. Dickey and Mr. Woodward, 

and are as follows, viz : 

Ybas — Messrs. Ayres, Baldwin, Banks, Barclay, Bamdollar Bamits, Bedford, BeU, 
Bigelow, Bonham, Brown, of Lancaster, Brown, of Northampton, Brown, of Philadei* 
phui, Carey, Chambers. Clarke, of Beaver, Clark, of Dauphin, Clarke, of hidiana, ClesY- 
enger, Cline, Coatcs, Cochran, Cope, Cox, Cr^, Crain, Crawford, Cmm. (*ummin, 
Cunningham. Cnrll, Darlington, Darrah, Dickerson, Donagan, Doran. Dunlop, Eaile, 
Flezoing, Fry, Fuller, Gamble, Gearhart, Gilmore, Grenell, Harris, Hasttngs, Rayhurst, 
Hays, HeUfenstein, Henderson, of Allegheny, Henderson, of Dauphin, Hiester, High, 
Houpt, Hyde. Keim. Kennedy, Kerr, Krebs, Long, Lyons, Maday, Magee. Mann, Martm, 
M*Cahen« M'Dowell, Merrill, Merkel, Miller, Montgomery, Nevin, OTerficld, Payne, 
Porter, of Lancaster, Reigart, Read, Riter, Ritter, Rogers, Royer, Russel, 8aeger, Scheeli, 
Mlera, Sehzer, ^nill, Shellito. Sill, ^mith, of Columbia, Smyth, of Centra, Snirely, 
Stickel, Sturdevant, Taggart, Thomas, Todd, Weaver, White, Woodward, Young, 
Porter, of Northamton, President pro tempore — 103. 

Nats — ^Messrs. Biddle, Chandler, of Philadelphia, Denny, Dickey, Farrelly, Hopkin- 
son, Ingensoll, Konigmacher, M'Sheny, Pennypacker, Scott, Sterigere-^IS. 

So the convention determined that the question should fiow be taken. 
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The ameadment to tha amendinent was then agreed to. 

The question recurring on the adoption of the resolutioa as amended. 

Mr. Dickey, rose and said, that he had yielded ilie floor to the gen*' 
tleroan from- MifHin, (Mr. Banks) not that he supposed he was to be 
deprired of aii opportunity of stating his exceptions to the report of the 
committee. He did not except to their report on account of any want 
of confidence in their ability or fidelity to discharge their duties. But, 
he thought it was not proper th^t the report should be printed, becanse 
the report did not conform to the instructions given the committee, and 
because they had transcended their powers. He was far from saying 
that they wilfuhy dnd voluntarily did so. It was attributable to an 
error of judgment, that they had mistaken the extent of their instructions. 
Their instructions were to point out any incongruities or inconsistency 
in the different sections, of the several articles. The power granted 
them did not extend to striking out. or recommending to strike out a 
part of the existing constitution, which could not be touched on second 
reading. The forty-second rule of the convention says : 

'* If the committees report that no amendment is necessary in an 
article, the report shall be considered first in committee of the whole, 
and again on second reading:. Amendments may be offi^red either in 
committee of the whole or on second reading, whether the committees 
shall have repbrted aiivendments or not, and if no aniendment shall be 
agreed to in committee of the whole, or on second reading, the existing 
constitutional provision shall stand.'' 

Now, as the rule could not be rescinded without the leave of two- 
thirds of the convention, and as the committee had acted contrary to the 
rule, and in opposition to their instructions, he would say that the report 
ought not to be primed, until it should have been sent back to the com* 
mittee, and returned by them in a corrected form. 

He would ask if he was correct in the view that he had taken? 
The committee in their report, recommended, in regard to the fourth 
section, that the words ••each county shall have at leaj=t one representa- 
tive, but, •• shall be striken out, because no longer applicable, they being 
intended to be confined in their operation to the situation of the com- 
monwealth at the time the present constitution was formed," and 
because, too, they are incongruous with and contradictory of, the fifth 
section." 

Here, then, was a new section introduced by the gentleman froin the 
county of Philadelphia, (Mr. Earle) never read in committee except 
in manuscript and passed in haste — in indecent haste, and this committee 
of revision undertook to recommend that a part of the fourth section of 
tba- present constitution should be stricken out, in order that it may be 
made in perfect conformity to the fifth section. 

Why, he would ask, was this recommended ? Did not the gentlemen 
of the committee, in recommending these words to be stricken out, strike 
out the principle of the amendment itself? And, yet the comroitteet in 
the face of their instructions, recommended that a portion of the amend- 
ment «honld be stricken oat, to make way for the hasty, crude, and 
undigested amendment of the delegate from the county of Philadelphia; 

The commiMee should have confined themselres to. a statement of faets^ 



PENNSYLVANIA CONVENTION, I83B. «f» 

and spoken only of incongruities as related to the existing seetion of the 
constitution. The ratio of represe.itation was fixed by the constitution of 
1790, by which the county of Philadelphia was entitled to a certain num- 
ber of representatives, in proportion to the ntkmber of her taxable inhab* 
itants. And, no county was entitled to a sepaiate representation, unless . 
it had a number of taxables equal to the ratio established by law. The 
new section five, reads thus : 

** Not more than three counties shall be united to form a representative 
district: No two counties shall be so united, unless one of them shall 
contain less than one half of the average repiesentative ratio of taxable 
population: and no thrre counties shall be so united, unle«)s two of them 
combined shall contain less than one halt of th^ representative ratio 
aforesaid/' 

The object of the mover might have been, and no doubt was, that 
those counties not having a full ratio, by a fraction, should have a full 
representation. A part of the old constitution was regarded no doubt by 
the committee as the more inccmgruous, as it stood in the way of the 
operation of the new section, which favored the counties of Juntatay' 
Mifflin and others, having a fiaction, or thereabouts, less than a ratio under 
the present constitution. Herein, then we found the whole secret of the 
incongruity, and gentlemen could not get at their favorite object in any 
other way. This was the cause of the report of the committee. 

He reiterated his opinion that the committee had transcended their 
insiructions, not only in recommending the convention to strike out the 
principle of the fourth section, but in not condning themselves immedi* 
ately to their insiruciions. 

Now, to those articles to which no amendment had been made, the 
committee could not report any alteration. It had been the intention of 
the gentleman from Luzerne, when he moved the instructions to a com** 
mittee of nine ; and which were to govern a committee of three-— that 
the committee should recommend no alterations of principle, but merely 
verbal alterations. And, fi>o far, however, as the report was confined to 
verbal amendments he had nothing .to say against it. 

Mr. Reigart, of Lencaster, said that he did not think that the oom- 
mittee had transcended their powers. Most certainly the reinarks of the 
delegate from Beaver, (Mr. Dickey) had not had the efifect of convirtcin|^ 
him that such was the fact. What he desired was, that the report of the 
committee might be laid on the desks of the delegates, so that ea^ 
might be able to judge for himself whether or not they had done so. 
He, however, apprehended that there was not the slightest evidence to 
show that they had transcended their powers. He wished to see exactly 
what they had done. No one could give an opinion of the report until 
he had read and giveu it some examination. « 

\V hether it recommended any radical alterations, or struck out a prin- 
ciple, was for the convention to determine. The report ought to be 
printed, and laid on the table of members. He expressed his hope that 
the debate would be speedily put an end to. He would, however, if 
sustained call the previous question. Mr. B. then moved the previous 
question : which was sustained. 

The main question was ordeied to be put. 
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And the resolution, as amended was agreed to, and the report ordered 
to be printed, and laid on the table. 

NINTH ARTICLE. 

The following repoits from the majority and minority of the com- 
mittee on the ninth article of the constitution, were read — 

Mr. Porter, of Northampton, from the committee to whom was referred 
the ninth article of the constitution, made the following report: 

The existing bill of rights as it stands, except that the twenty-sixth 
or last section thereof, shall be numbered twenty-seven, and that the 
ibllowing be introduced as section twenty-six. 

" Those who conscientiously scruple to bear arms shall not be com- 
pelled to do so, nor pay an equivalent therefor, except in times of exigency 
«r war." 

Mr. Porter, of r*4orthampton, from the minority of the committee to 
whom was referred the ninth article of the constitution, made the fol- 
lowing report, viz: 

The undersigned, a minority of the committee on the ninth article of 
the constitution, submit the following as provisions, which in their 
judgment should be inserted in the bill of rights, in addition to those 
reported by the committee, to be called sections twenty-seven and twenty- 
eight, and the section reported twc-nty-sevcn, to be numbered thirty. 

Section 27. No perpetual charter of incorporation except for religious, 
-charitable or literary purposes, shall be granted, nor shall any charter 
for other purposes exceed the duration of years. 

Section 28. No charter of incorporation for banking purposes nor for 
•dealing in money, stocks, securities, or paper credits shall exceed the 

duration of years nor shall the same be gianted where the 

•capital authorized exceeds dollars without the concurrence of 

"two successive legislatures. 

Section 29. The legislature shall have no power to combine or unite 
in any one bill or act, any two or more distinct subjects or objects of 
legislation, or any tvo or more distinct appropriations, or appropriations 
to distinct or different objects except appropiiations to works exclusively 
belonging to and carried on by the commonwealth. And the object or 
subject mattei of each bill or act shall be distinctly stated in the title 
thereof. 

J. M. PORTER, 
R. M. CRAIN, 
HENRY SCHEETZ. 

The convention then took up the ninth article for consideration, and 
Ihe following was read-: 

That the general, great and essential principles of liberty and free 

foverpm^nt may be recognized and unalterably established, WE 
DECLARE, 

Section 1. That all men are born equally free and independent, and 
have certain inherent and indefeasible rights, among which are those of 
enjoying and defending life and liberty, of acquiring, possessing and 
protecting property and reputation, and of pursuing their own happiness* 
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Mr. Dablinoton, of Chester, said he wished to cali the aUentioii of 
the gentleman from the county of Philadelphia, (Mr, Martin) to what he 
was about to say. It would be recollected that the convention had deter* 
mined — 

The Chair, (Mr. Porter) remarked that it was not in order to make 
any observations at this time, as there was no motion befdre the conven* 
tion. 

Mr. Darlington said, that he had risen for the purpose of making an 
inquiry — 

The Chair again called the gentleman from Chester to order, and 
requested him to take his seat. 

Mr. Earle, of Philadelphia county, said he would appeal from the 
decision of the Chair. 

The Chair observed that the gentleman must reduce his appeal to 
writing. 

After some confusion and excitement, 

On motion of Mr. Scott, of Philadelphia, the delegate from Chester 
was allowed to proceed with his remarks. 

Mr. Darlington then said he wished to learn from the Chair whether 
it was in order for him (Mr. D.) or the delegate from the county (Mr. 
Martin) or any other gentleman to move the insertion of the word ** white*^ 
in the first line of the section after the word " all.*' He moved to 
amend by inserting after ** rights" the following : '*of which no one may 
be deprived by reason of his opinions or his complexion, diflfering from 
that of ihe majority.'* 

Mr. D. remarked that if the delegate from the county of Philadelphia 
had proposed the amendment, to which he (Mi. D.) had alluded, so as 
to make this section correspond with another part of the constitution, 
he would not have moved this amendment. He was in favor of the bill 
of rights (or ninth article) as it stood in the constitution of 1700, because 
his opinion was that '* all men are born free and equal.** The reason 
why h^ had opposed this amendment was, because he would not liavd 
any man deprived of his nghts on account of a difference of colonr« or 
opinions, or anything else. ^ ' 

Therefore it was that he was in favor of saying " that all men are bom 
equally free and independent, and have certain inherent and indefeasible 
rights,*' of which rights they shall not be deprived on any account What- 
ever. And the language of the bill of rights could be altered in other 
parts of it to agree with this amendment. Let the article be altered, i| 
the gentleman from the county of Philadelphia thinks proper to offer an 
amendment, and say that '* all power is inherent in white people,*' for 
such is now the principle already decided by this convention. 

This convention has solemnly decided that all power is in the hands 
of those who are of the Anglo-SSaxon lace. 1 look to symmetry, 1 look 
to the spirit of the constitution being carried through from beginning to 
end ; and if it is the sense of a majority of the people of this common- 
wealth that civil and political rights shall be enjoyed only by a portion 
of her citizens, let the constitution at least be consistent ; and let that 
principle be carried out through every clause of the instrument Let us 
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saj explieitl jt^nd in terms which admit of no douktful coii9tf uelion^ what 
we iiUend to do;-'and instead of securing by the coBstitution ;. ih« Tight 
of trial by jury to all the people, let it be secured to all. white jpcople, 
and let others be deprived of it. Let us declare the truth plainly ia this, 
which is the fuudamental law of the land. Nay, let us even go further, 
and alter the language of the Declaration of Independence, so as to make 
that comform to the peculiar opinions and notions of the day. Iiei every 
ihing be in harmony. If it be ttue, as is here alleged, that the power of 
this government is the power of a portion of the people only, let that 
doctrine be made known from the house tops ; let it be proclaimed on the 
summits of yotir mountains, and in the hearts of your vallies. I^et the 
people know how the truth is. If, on the contrary, the language of yiMir 
bill of rights contains the true sentiment-^tf it is true, as is there stated, 
that '* all men are born equally free and independent, knd> have certain 
iaaliena|;)le and indefeasible rights, among which are those of enjoying 
and defending life and liberty, of acquiring, possessing and protecting 
property and reputation, and of pursuing their own happiness;"— -if, I 
say, all this be true, then 1 nsk you to go further — to adopt the amend- 
ment I have proposed, and to secure these rights to every individual, no 
matter what may be the cast or colour of his skin. 

Mr. Hayuurst, of Columbia, said, that as he did not believe that the 
people of j^ennsylvania required any alteration in this article of the con- 
stitution, and as he did not think that the debate, however extended it 
might be, would lead to any change, he would ask for the immediate 
question. 

Which motion was sustained by llic requisite number of delegates ris- 
ing in their places. 

Some desultory conversation here ensued as to the effect of the call for 
the immediate question, as compared with the call for the previous quea- 
rton. 

< Whereupon, Mr. Hayiiurst, consentaneously with the othec dele- 
gates who had been in support of the motion, withdrew the call for. the 
immediate question, and demanded the previous question. 

Which said demand was seconded by the requistte number of delegates 
rising in their places. 
And on the question, 

> 'iShall the main question be now put? 

The yeas and nays were required by Mr. Farrglly and Mr. Biooff, 
;and are as follow, viz : — 

Yeas — Messrs. Ayres, l^anks, Barclay, Damdollar, Bamitz, Bedford, Bell, Bigejow, 
Bonham, Brewn, of Northampton, Brown, of Philadelphia, Ciapp.. Clarke, of BcaTer, 
i;kirk, of Dauphin, Cleavinger, Cline. Goohran, Cox, Craig, Grain, Craw^rd, Cmm, 
Cummin, Cunningham, Curll, Darrah, Dickerson, Donagan, Doran, Fleming, Fiy, 
Fuller. Gamble, Gearhart, Gilmore, Grenell, Harris, Hastings, Hay hurst, Helflenstein, 
Henderson, of Dauphin, High, Houpt, Hyde, Ingersoll, Jenks, Keim, Kennedy, |CeiT^ 
Konigmacher, Krehs, Lyons, Magi&e, Mann, Martin, M'tvaheri, M'Sheny, Miller ; Nevin, 
OvMeldj Payne, Reigart, Read,Riter, Ritter, Rogers, Russell, Saeger, ^tollen, 8«ltier, 
filMBUito^ $mkh, of Columbia, Smprth, of ^Jentre, Bntviely, 8terigeie, Stickely >turde-, 
jvanti'Taggart, Todd, Weaver, White, Woodward, Porter, of N<^ampton,' Frmidmt 
fro rffiii.-^84. 

- < Kats — ^ICeHsrs* Baldwin, Biddle, Btowo, of Lancaster^ Carey, Chambers. Chandler, 
of Cheater, Chandler, of Pbikdelphia, Cliirke, of Indiana, Coatea, Cope, Dariingion, 
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9&anfi JhAtjt Donlop^ Iwle. Tnntltf, fiajrt, It epdcnwn; of Alleghaty , Hietteri Hop- 
kinson. Long, Maday, M1)owell. Memll, Merkel. Montgomery, Pennypacker, Foiter, 
of Trfnifiirtgr, Reigart, Royer, SerriU, SilL Thomas, Weidman, Young'-»36. 

80 (he oonveation determined that the main question ahpqld be now 
laken. 

'Tke Cbair stated that the main question was on agrectingio that pari 
of 'the report of the committee, which says that no amendment is neees- 
aary to be made in the first section of the ninth article of the constitu- 
tion. 

' 'Mr. Fabrklly, of Crawford, said that he would appeal from the de- 
eision of the chair on that point. His belief was, that the question was 
on the amendment of the gentleman from Chester. ' Mr. P. gave his 
reasons upon which be grounded his appeal. 

Mr. DiCKET, of Beaver, entertained the opinion that the delegate from 
Crawford was in error. 

Mr. DuNLOP, of Franklin, thought the gentleman, (Mr. Farrelly) was 
entirely n/iistaken in the views he had taken of this matter. In his, (Mr. 
ITs.) opinion, the man question was on agreeing to the ninth article. He, 
however, cared not which way the question was decided. IJe was sat- 
isfied with the bill of rights as it stood. 

The Chair read the rule in reference to the manner of proceeding. 

Mr. DuNLOp said two or three words in favor of the course contended 
for by the Chair. 

After a few words from Mr. Sterigere in favor of the decision of 
the Chair, Mr. Farreli^y withdrew the appearand it was renewed by 
Mr. Earle, who gave his reasons for this.courHp. He was followed by 
Mr. Chambers in explanation of the rule ; which was, on the motion of 
Mr. Earle, read by the secretary. The President then gave the grounds 
on which he based his decision, and Mr. Earle thereupon withdrew the 
appeal. 

The question was then taken on the report of the committee on the 
first section, and it was agreed to without a division. 

The convention then proceeded to the consideration of the second 
section, which is as follows: 

Skct. 2. That all power is inherent in the people, and all free gov- 
ernments are founded on their authority, and instituted for their peace, 
safety, and happiness: For the advancement of those ends, they have, at 
ail times, an unalienable and indefeasible right to alter, reform, or abolish 
their government, in such manner as they may think proper. 

Mr. Earle, of Philadelphia county, objected to voting on the ques- 
tion. That it was inexpedient to amend the section. The question 
taken must be on the whole or a part of the report. The president of this 
body had no right to amend the i^eport of the committee, and if he did, 
delegates ought not to sustain him. 

Mr. Read, of Susquehanna, called the gentleman io order, and stated 
the reasons why he did so. 

. After a few words between Mr. Earle and Mr. Read, 
Thequestioh was taken on the adoption.of the report of the ocHnmUiee 
on &l)«aecond section, andfit was agreed to. 
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The convention next proceeded to the consideration of the third seo> 
tion: 

Sect. 3. That all men have a natural and indefeasible right to worship 
Almighty God according to the dictates of their own consciences; that 
no man can, of right, be compelled to attend, erect, or support any place 
of worship, or (o maintain any ministry against his consent ; that no hu- 
man authority can, in any case whatever, control or interfere with the 
rights of conscience ; and that no preference shall ever be given, by law, 
to any religious establishments or modes of worship. 

Mr. Cummin, of Juniata, moved to amend, by striking out all after the 
word *' conscience," in the sixth and seventh lines, viz : the words " and 
that no preference shall ever be given by law to any religious establish- 
ment or mode of worship." 

Mr. C. said that he had moved to strike out these words because they 
were inconsistent witl), if not in direct contradiction of, the language of 
the second section of the sixth article of the constitution. He wi^s sorry 
the subject was not in abler hands. He, however, would argue it in the 
best manner he was able. In the section to which he had just referred, 
it was there laid down that '* The freemen of this commouwealth shall 
be armed, organized, and disciplined for its defence, when and in aiieh 
manner as may be directed by law. Those who conscientiously scruple 
to bear arms, shall not be compelled to do so, but shall pay an equiva- 
lent for personal service." 

Now, what, he asked, were we to understand by "freemen"? The 
freemen of the commonwealth And there was a clause also in the 
same section with regard to conscientious scruples — that a man should 
not be compelled to do military duty, if he entertained any, but should 
pay an equivalent instead. The words which he had moved to strike 
out, weie, in his opinion, at variance with the language of the section 
which he had just read. It might be said, perhaps, that these conscien* 
tious scruples belong to every citizen of the commonwealth of Pennsyl- 
vania. But this he denied. What other religious society, besides the 
Quakers, had sought or prayed to be exempted from military duty, and 
refused to pay an equivalent, as they said in their memorials. He would, 
contend then, that there was a contradiction between the language of the 
two sections, which ought to be reconciled. This convention, under a* 
full sense of what was due to its own character and dignity, would not* 
overlook and leave uncorrected this contradiction. He cared not what* 
might be the mode of worship adopted by any set of men, they could, 
not, in his judgment, be exempted, for any reason whatsoever, from th^ 

Sayment of an equivalent for the non-performance of military duty* 
lot, stricdy speaking, no man could really be excused— CQuld give an. 
equivalent for his services. What could be an equivalent for a roan*9 
services in battle — as, for instance, in the defence oi Baltimore, whea 
bombarded by the British ? What, he asked, would have been an equiva- 
lent for the services of the man who shot Gen. Ross, when in full march, 
on Baltimore, and which would probably have been in flames in a*few 
hours afterward ? Nothing.! 

He knew that it was contended by many that all men may refuse to 
do military duty by the payment of a tax. This position he utterly con* 
troverted and most positively denied. ^ He contended that^the society o( 
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friends claimed the right, us a religious body, separate aod apart from 
other denominations, to be exempted from either doing duty, or, paying 
an eqairalent theiefor. When this question was up before, the delegate 
from Bedford, (Mr. Russell) offered an amendment to the effect that all 
persons should be exempted from military duty who chose to exempt 
themselves. It, however, was voted down. The convention said that 
they should not have this privilege who asked to be exempted on the 
score of religion, and of its being irreligious to bear arms. Did not the 
constitution state that no preference shall be given to any religious sect? 

*' All men have a natural and indefeasible right to worship Almighty 
God at:cording to the dictates of their own consciences ; that no man 
can, of right, be compelled to attend, erect or support, any place of wor- 
ship, or to maintain any ministry, against his consent ; that no human 
authority can, in any case whatever, control or interfere with the rights, 
of conscience ; and that no preference shall ever be given by law, to any 
religious establishments or mode of worship." 

All this he subscribed to — he fully admitted. No man on this floor 
could shew that his right of conscience had been infringed, or he perse- 
cuted for exeicising it. Nobody objected to any man exercising his 
right of conscience. It was a glorious right, and he highly valued it. 
But yet he had been charged with being opposed to it. He entirely de- 
nied the truth of the charge. He would say that he esteemed the exer- 
cise of the right of conscience in any set of men, but he could not respect 
them, if they did not obey the laws of their country — if they did not act 
as patriots, and if they even refused to pay an equivalent for the non- 
performance of a duty, which it became all men, professing to be patri- 
ots, to discharge. The society of friends admitted that they had paid 
^00,000, by the sale of property levied upon and sold in order to pay. 
ibr a non-compliance with the tequisitions of the law. Now, he regarded 
this as nothing less than a rebellion against both divine and human laws. 
They own their allegiance to the Prince of Peace, and he thought the 
.more of them on account of it. But he could not support any section 
^^hieh went to give them a preference over all other religious sects^ He 
could not give his vote for creating any odious distinctions in society, 
'vhich, he maintained, would be the case: unless the amendment he had 
offered should prev lil. Tliey were distinctions which no man ever 
dreamt of in Pennsylvania. It was his decided opinion that, if the other 
:^-erigious classes of the community were to be actuated by the same prin- 
^iple8» feelings, and notions as the Quakers, it would not be lung before 
« dissolution of the government would take place. For how could it be 
supported ? How protected ? 

There was no government on the face of the earth better entided to 

^he respect and allegiance of the people, than the government of this 

^tate, and the general government of the United Slates. The people 

ought all to be on an equality of footing. But this had not been the 

oase, as he could show, with respect to the Quakers, if he were to go into 

^ statement of fac^"" as connected with the early history of this country. 

He could show \jw these people had been opposed to theii own govern* 

inent, and thrown every obstacle in its way. He could shew that they 

had not been patriots, but on the contrary, enemies of their country, prior 

\o the French Canadian War, and during the revolution of 1774-5-0, 

TOXm zi. p 
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At both periods these people had shown ^ea^ enmity to their own goT- 
emment. They not only stood out against the demands of the govemot 
for men and money, but they did all they possibly could to induce others 
to follow their evil and unpatriotic example during the last war. 

He did not wish to repeat what he had before said. He desired the 
clause which he had indicated, stricken out, in order that there might be 
no conthidictioh in the language of the constitution. He did not believe 
that there was a bcholar in that hall who was able to reconcile the con- 
flicting, as he conceived it to be, language of the two sections. 

There had been some delegates in this convention who had expreifed 
themselves in language which showed tlieir hostility to foreigners, and 
the djBScendants of foreigners. And, in the' course of their argument, 
they had intimated as much as that they preferred the blacks to them. 
He would say to those gentlemen that it would be well if they would 
take counsel of their reason, instead of giving way to passion. Let them 
look back to the history of their country, and they would find that for- 
eigners, despised as they might be, were not backward in assisting this 
country against her enemies. It was the duty of every man owing 
allegiance to the government, to do his utmost to sustain it. With regard 
to the memorial of the blacks, the very principle of it proves them to be 
a distinct people. 

He maintained that those delegates elected to this convention, and who 
advocated this exclusive privilege in regard to the Quakers, would seem 
to have been elected for the purpose of defeating those measures that 
were calculated to add to the dignity, and to advance the glory of Penn^ 
sylvania, and of the Union at large. He would say most unequivocally 
that if the society of friends would not give their aid and assistance lo 
the state, when aeemed necessary, they had no right to have any rapre* 
sentatives on the floor of this convention. Mr. C. proceeded to notice 
some of the taunts, as he regarded them which had been thrown out 
against foreigners by certain delegates — when he was reminded by 

The Chair, (Mr. Porter) that lie was digressing from the snbjeot be- 
fore the convention. 

Mr. Ingbrsull, of Philadelphia county* moved an adjonrnment. The 
motion was iosu 

Mr. Cummin then resumed his remarks, by reiterating his sentimenfii 
in regard to its being the duty of the society of friends to contribute 
their aid and support to the government under which they live« as well 
as any other class of citizens. 

Several motions were made that the convention adjourn ; which were, 
negatived. 

Mr. Fuller, of Fayette, moved the previous question ; which was 
sustained. 

And on the question, 

Shall the main question be now put ? 

It wae deteimined in the affirmative. 

And on the question, 

Will the convention agree to the report of the committee 6f the whole, 
so far as relates to the third section ? 
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The yeu uid n^jn wm lequired by Mr. Darlington tod Mr. 
Baklb» and are as foUow, Tiz : 



TsA9— Menn. Ayres, Baldwin, BankB, BamdoUar, Badfoid, Bell, Biddle, Bigdoir, 
Bonham, Brown, of Lancaster, Brown, of Philadelphia, Butler, Carey, Chamben^ 
Chandler, of Philadelphia, Claike, of Beaver, Claike, of Indiana, Coatea, Cox, Cia%, 
Crawfiyid, Cmm, Cnnning^am, Darrah, Denny, I>ickey, Dickefwrn, Donagan, Honn, 
Eaile, Fleming, Fuller, Gamble, Geaihart, Gilmorc, Grenell, Harris, Hastings, Hayhunt, 
Hays, Helffenstein, Henderson, of Allegheny, Henderson, of Dauphin, Hiester, High, 
Houpt, Hyde, Jenks, Ketm, Kennedy, Kerr, Konigmacher, Kreba, Long, Lyons, Maday, 
Magee, Mann, Martin, M'Cahen, McDowell, M'Sherry, Meredith, MeniU, Merkel, Mfller, 
Montgomery, Orerfield, Payne, Pennypacker, Porter, of Lancaster, Read, Ritler, Rojer, 
RiisaeIl,8eager,Scheetz, Scott, Sellers, Serrill, Shellito, Smith, of Colombia, SmTth,of 
Centre, Sni^, Sterigere, Stickel, Sturdevant, Taggait, Thomas, Todd, WiUtaMii, 
Woodward, Toung, Porter, of Northampton, President pro tern* — ^94. 

Nat — Mr. Cmnmin. 

So the question was determined in the affirmative. 

Mr. DoRAK, of Philadelphia couuty, moved that the conveotioa do 
now adjooFQ ; 

Which was agreed to. 

Adjourned until half past three o'clock this afternoon. 



FRIDAY AFTERNOON, February 2, 1838. 

NINTH ARTICLB. 

The convention resumed the second reading of the report of the 
committee to whom was referred the ninth article of the constitution. 

The fourth section being under consideration, in the words as follow, 
viz: 

** Sbct. 4. That no person who acknowledges the being of a God and 
a future state of rewards and punishments, shall on account of his reli- 
grious sentiments be disqualified to hold any office or place of trust or 
profit under this commonwealth.*' 

A motion was made by Mr. Read, of Susquehanna, 

To amend the said section by striking therefrom all after the words 
** section 4," and inserting in lieu thereof the words as follow, viz ; 

*« That no person who acknowledges the being of a God and his own 
ocountability to the Supreme Being, shall on account of his religious sen- 
ments be disqualified to give evidence or to hold any office or plaet of 
ust or profit under this commonwealth.'* 

Mr. Read, made a brief explanation of his object. He would not (he 
d) detain the convention but a moment. The amendment whtoh he had 
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svbmitted he considered as a necessary and impoitant one. ITe'lii^ 
expressed his views on the subject some months agp, at Harrisburg.. 
The persons who desire this amendment, are a large number. There are 
many of them memorialists of this body. 

The respectable society of friends, who by the present constitution 
are totally excluded from the right of holding office ; for, although they 
believe in future rewards and punishments, they do not believe in a future 
state 0|f reward and punishment ; and the courts have recognized this with- 
drawn distinction, and on their construction, have excluded the best men 
of the commonwealth fiom the privilege of giving testimony on oath. 
There are some two or three congregations in this city, and seventy or 
eighty in the state of Pennsylvania, whose rights are not held to be sacred 
under the present constitution. 

He would repeat what he had already said, that the courts who had 
excluded a portion of the friends and the universalists did not properly con- 
strue the law. He would not say more, but would merely call the attention 
of gentlemen to the facts. The operation of their grievances, and the extent 
to which they are oppressive on a numerous and worthy portion of our 
eitizens, would be sufficient to induce him to place his amendment on 
much stronger grounds. 

It was not his intention to occupy the time of the convention on repe- 
titions. He would content himself with calling attention to the evils and 
disqualifications which.this construction of the courts has introduced, and 
this was a good and sufficient reason why the rights of this portion of our 
society should be placed under moie efiectual guards. He would not now 
go any further, but would merely ask for the yeas and nays on his amend- 
ment. 

Mr. DoRAN, of Philadelphia county, moved to amend the amendment 
by striking therefrom all after the word *^ that,*' in the first line^ and insert- 
ing in lieu thereof, the words following, viz : *' The civil and political 
rights, privileges or capacities of any citizen shall in no wise be dimin* 
ished or enlarged, on account of his religion." 

Mr. DoRAN proceeded, to give his reasons for ofiering this amend- 
ment. The third section of the ninth article is as follows :— 

<« Sect. 3. That all men have a natural and indefeasible right to wor- 
ship Almighty God according to the dictates of their own consciences y 
that no man can of right be compelled to attend, erector support any place 
of worship or to maintain any ministry against his consent; that no 
human authority can in any case whatever, control or interfere with the 
rights of conscience ; and that no preference shall ever be given by law 
to any religious establishment or mode of worship.*' 

Now, Mr. President, general as the proposition of the gentleman from 
Susquehanna (Mr. Head) would seem to be on a superficial view of it, I 
am forced to say it does not meet my apptobation. It recognizes and 
embodies the same objectionable principle which exists in our present con- 
•titution. It contains a religious test, and therefore justifies the intei- 
ference of governments with the rights of conscience. A sincere believer 
in the great doctrines of Christianity, of which the existence of a future 
•tale of rewards and punishments is certainly not the least, and with ererji 
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wish to see them embraced by the whole human family, I cannot sanction 
a principle at war with the freedom of conscience, and thus^ in my judg^ 
Bent, at war with the true spirit of that holy religion. I cannot, and I 
hope I never, shall, be the advocate of intolerance, by whomsover it 
may be attempted. 

But, sir, disguise the principle as you may, palliate it by the plea of 
morality and religion, apply it exclusively to a handful of people and to 
no others, to the degraded or the ignorant, to the savage or the heathen ; 
eonfine its operation to the poorest being that crawls on the earth, or to 
the political, and not to the civil, rights of but a single class in society, 
and that the smallest possible in numbers, what is it but an outrage upon 
religion, and the natural and inalienable rights of man ? For what right 
ean be more original, or less the proper subject of control and coercion, 
or one more important in its consequences, than that of wo^^shiping 
Almighty God according to the dictates of one's own conscience ? Ho 
who attempts to restrict it — he who seeks by force to impose on his 
fellow citizens his own religious opinions as the only standard and rule of 
faith — violates the social compact, injures the cause of Christianity, and 
proves himself unfitted for the enjoyment of civil liberty. The man 
&at would avow such designs, and justify their execution, is a traitor 
to religion, and an enemy to a free government. Piety and patriotism ai« 
tmo pure to be mixed up with such base alloy ; and certainly it is doing 
but small justice to Christianity to say that it requires the aid of the secular 
power to uphold and support it. 

Take up the page of history, that instructive and humiliating record of 
human infirmity, and there you will find it written in language that can- 
not be mistaken, that civil and religious liberty have uniformly gone hand 
in hand, and that, wherever religious liberty existed, if civil liberty was 
absent, it was not long before the latter came in by means of the former. 
Trample on the rights of conscience, introduce religious tests, and form a 
union between church and stale, and what becomes of civil liberty T If 
it be not already overthrown by the adoption of those measures, it soon 
sinks under the superincumbent weight of the predominant sect, and 
** like the baseless fabric of a vision, leaves not a wreck behind." 

To the shame of mankind be it spoken, history exhibits melancholy 
evidence of their weakness and errors, and shows that even oivr holy 
religion — a religion which breathes the spirit of mercy and benevolence, 
teaches the forgiveness of injuries, the exercise of charity, and the return 
of good for evil, may, by being vested with political po\fter, be so per- 
verted as to become the instrument of persecution and oppression, blood- 
ahedand vengeance for differences of opinion, even in the hands of good 
men, actuated by honest motives. It proves too, that religion may be 
blended with politics, and, that when so blended, it enters into the ordi- 
nary transactions of life, severing the ties of friendship and kindred ; 
{K)isoning the spring of individual and national happiness ; and becoming 
the fruitful source of long, bloody, and disastrous wars. It also proves 
that intolerance begets intolerance, and a persecuted sect, at a conven- 
ient opportunity, from fear or revenge, sometimes in turn is changed into 
a persecutor in the infliction of the same wrongs which it had so loudly 
condemned when mflicted on itself. For ageu it displays an entire igno- 
rance on the part of the world, of that true and jest principle of legislation* 
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that the actions of men, and not their opinions, fall propeiiy within die 
scope of it — that it is tyranny to cuib oi to punish the freedom of leli- 
^oof belief; and that the worship of God in our own way, and according 
to the dictates of oui conscience, is imposed on us as a doty from the 
performance of which we cannot be freed by any temporal power* 

The aid of the state was generally invoked by the church to punish 
schismatics and heretics ; and Christendom sanctioned, as cardinal and 
correct, the cruel and impious maxim — '* Non haereticis verba reddere 
sedfurcas figere oportet,^^ — ** Compel heretics — stop their mouths not 
witn reason and argument^ but with fire and faggot^ Such were the 
fruits of religious tests, office qualifications, and church and state ! Let 
no sect desire to be excused from the charge, for the practice of burning 
heretics prevailed in Protestant as well as Catholic countries. Indeed* so 
universal was this practice that Montesquieu was by it led into an error, 
in attributing to all religions as a natural feature this fell spirit of intoler- 
ance, giving as a reason, that every religion which is persecuted becomes 
itself persecuting, because it attacks the religion which persecuted it; not 
as a religion, but as a tyranny. — Sp. of laws, book 25, ch. 9. 

The union of church and state was thought to be necessary for the 
security of both, and was maintained on the ground *' that church and 
government may very well stand together ; it being the duty of the 
magistrate to take care of matters of religion, and to improve his civil 
authority for observing the duties commanded by it.'* Strong as was the 
current of public opinion in favor of this doctrine ; and countenanced as it 
was, by laws of long standing, and by the decrees of the established 
church, it could not carry away the raastuline understanding and liberal 
heart of Lord Bacon. 

Admitting ** that heresies and schisms are, of all others, the greatesfe 
scandals; yea, moie than corruption of manners,*' he contended in hiv 
essay on unity and religion stoutly, and, I think triumphantly, *'concem- 
ing the means of procuring unity, men must beware that, in the procuring 
or maintaining of religious unity, they do not dissolve and deface the laws 
of charity and of human society. There be two swords among chris- 
tians — the spiritual and temporal, and both have their due office and place 
in the maintenance of religion ; but we must not take up the third swords 
which is Mahomet's sword, or like unto it, that is, to propogate religion 
by wars, or by sanguinary prosecutions to force consciences ;" adding at 
the close of the essay the following sentence, which I recommend to the 
serious consideration of the convention, as perhaps affi^rding some clue 
to the zeal of those who warmly advocate the propriety of religious tetts^ 
«*And it was a notable observation of a wise father, and no less ingeniously 
confessed, that those which held and persuaded pressure of consciencec 
were commonly interested therein themselves for their own ends." 

The civil power was not only permitted but enjoined to put dowc 
heretics. The suppression of heresy was preached in the pulpit, prayec 
for in the closet, and approved in the senate. Amid the universal confu- 
sion created by fanatics, the voice of reason and humanity could not be 
heard, and the shedding of human blood was always resorted to where 
the pretext was the salvation of souls and the good of religion. 

Burton, who belonged to the school of the bigots, differed somewhat 
^ from the rest of his class, and supposed that heresy was a disease as well 
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In his anatomy of meUncholy. he gravely and ia hia quaint 
^guage, prescribes the following singular mode of Ireatmaoi for 
lie relics : — 

■l* Aa UippoBcrates said iaphysiolcf, I may wellaay ia divinitie ; fa 
ftrrty non curanlur, ignii curat. For ihe rulgar, reetrain them with 
lavea, bwIqU, bum their bookea, ibrbid iheir convenliclefl ; for when the 
eauae is taken away, the effect will soon cease. Now for propheiSi 
dieamen, and sBch rude iilly feilowei. that through failing, loo much 
meditation, preciseness. or by melancholy, are disitfmpered, the best 
means to redece ihem ad lanam mentem, is to niter their course of life, 
and with conference, threats, promiaes, porawaaions. to intermiie phys- 
icke. Hercules ile Saxonia had auch a piophet cnmmitted to his nbargs 
in Venice, that ha thought he was Eli.is, and wculdfast as !ie did; lie 
dressed a fellowe in angel's attire, thai said he came from Heaven to 
bring him divine food, and by thai meanea staid his fa^t, administered his 

Shysicke ; so by the mediation of this forged ang^l he was cured, 
^hasis, an Arabian, conL libas. cap. 9, apeakes nf a fellowe that in like 
case complained to him, and desired his heipe; I asked him. (sailh he) 
what the matter was ? he replied. 1 am continually meditating of Heaven 
and Hell, brimstone. &c.,nnd am so cairied away with these conceits, 
that I can neither eat, nor sleep, nor go about my business. I cured him 

Ssaith Khasis) partly by persuasion, partly by physicke, and ao I hare 
lone by many others. We have frequently such prophets and drearnera 
among U4. whom we persecute with fira and faggot: 1 think the most 
eompendiojs cure for some of them at legist had been in Bedlam." 

Let me ask, then, do gentlemen desire to see eat.iblished in this com- 
ngiooarealth a mere trie ion* union of church and state — a pampered, corrupt, 
and lazy hierarchy-— sowing distrord anil strife among our eitizeiis, 
derouring the fruits of the industrious, spurning the common charities of 
life, and perpetrating, uudisr ttie cloik of piety, every vice in the black 
ealalt^ie of moral depravity. 

I beseech them before they curse tho country with this dreadful evil to 
listen to the warning voice of one of high authority, of a late learned and 
wqrthy English clergyman, who had in his native land, attentively con- 
sidered the practical opera ion of the system. The Rev. Robert Hall, in 
hie ' Christianity consistent with a love of freedom,' tinhesitatinglv 
declares that ' the boasted alliance between church and state, on which 
so many encomiums have been lavished, seems to have been little mure 
than a compact between the priest and magistrate, to beiiay the liberties 
nf mankind, both civil and religious.' 

What, sir, is a religious test but church and slate in disguise, the germ 
of a hierarchy ; the entering wedge of a great national, religious estaMish- 
menti the incipient stage of thai foul disease which experience shows 
insidionsly attacks, then wastes, and ultimately destroys the body politic T 
What is it but the same in principle with the arbitrary miindale of Jsmes 
First: '1 will have but one doctrine, and one discipline, oue relieion in 
substance and in ceremony.' I confess to you freely, I see no difference 
between the one and the other. 

Not is reBlraiot upon conscience in direct hostility to Christianity, to 
tim goTemment, and an enjisjitened age only, but it if -"-"sllv opposed 
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to the mild «nd just principles of our ancestors. What wiui -ir*ibat 
induced them to leave the country of their birth, their kindred, and their 
friends, to cross the wide and perilous ocean, and to encounter the dangers 
and privations of a wilderness life in distant lands, and on inhospitable 
shores ? What was it that prompted the catholic lord Baltimore, the 
puritan Roger Williams, and the quaker William Penn, to fly from the 
face of civilized though cruel man, and to undertake the settlement of 
colonies ? 

It was to escape from religious tests and penal laws, which required 
conforniity to a church establishment. Eternal exile in an unexplored 
country, seemed better in their eyes than the abandonment of religious 
liberty ; and far away from the reach of their oppressors they sought in 
woods and wilds, peace and safety ior themselves and their companions, 

* The world was all before them, where to choose 
Their place of rest, and Providence their guide.' 

A Roman Cntholic nobleman in 1632, was the first that ever recognized 
among the colonists the inalienable and sacred rights of conscience, 
affording thereby the earliest example, perhaps in the world, of a legisla- 
tor inviting his subjects to a free indulgence of religious opinion* Lot^ 
Baltimore, the founder of Maryland, is entitled to that honor. 

As has been observed by a celebrated writer, ** he laid the foundatioi 
of this province upon the broad basis of security to property, and of free- 
dom of religion, granting in absolute fee fifty Jicres of land to every emi- 
grant; establishing chrisuanity agreeably to the old common law, of 
which it is a part, without ajlowmg pre-eminence to any particular sect. 
The wisdom of his choice soon converted a dreaiy wilderness into a pros- 
perous colony." I Chalmer's Annals, 207, 208. 

What a full and satisfactory refutation cUxs thi;j case of Maryland aflbrcf 
of the argument we hearsofrtquently ur^ied *»y men of coiftracled views, 
that a country cannot prosper, nor a pe(>p!c be happy, cmtenied and 
virtuous, without some religious lesi by \v!»lf.h, as they allege, persons 
dangerous to society and to the governiiieut on account of their morals, 
may be excluded from office ! • 

Not long afterwards, Rhode Island, undrr the auspices of Roger Will* 
iams, whose name should be held in lastiiiix veneration by every friend of 
civil and religious -liberty, responded to the doctrine of toleration, and 
upon a more liberal and just scale, and in her charter, which deserves to 
be called magna charta, proclaimed to the whole world this ever memo- 
rable and true principle : 

' That no person within the said colony, at any time thereafter, shall 
be any wise molested, punished, disquieted, or called in question, for any 
difierences in opinion in matters of religion, who do not actually disturb 
the civil peace of our said colony; but that all and every person and 
persons may, from time to time, and at all times hereafter, freely and 
fully have and enjoy his own and their judgments and consciences, in 
matters of religious concernments, throughout the tract of land hereafter 
mentioned, they behaving themselves peaceably and quietly, and not 
using this liberty to licentiousness and profaneness, nor to the civil injury 
or outward disturbance of others; any law, statute, or clause therein cos- 
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tmXS^ or to be contained, usage, or custoni of this realm^ to the contrary 
hereof, in any wise notwithstanding.' 

The amendment I have the honor to submit to the convention, is the 
same principle expressed in a few words : 

*That the civil and political rights, privileges, or capacities of any 
citizen shall in no wise be diminished or enlarged on account of his reli- 
gious opinions.' 

William Penn may fairly be ranked as another great champion of 
conscience. By laws agreed upon in England the 5th May, 1682, 
between him as the governor and chief proprietor of Pennsylvania and the 
freemen and planters of that province, before he ever took his depaiture 
from his native country: for I think he did not sail until the following 
August; it is declared and approved and held forever as fundamental in tb« 
government of the province : 

** That all persons living in this province who confess and acknowledge 
the one Almighty and Eternal God to be the creator, upholder and ruler 
of the world, and that hold themselves obliged in conscience to live peace- 
ably and justly in civil society, shall in no ways be molested or prejudiced 
for their religious persuasion or practice in matte^is of faith and worship, 
nor shall they be compelled at any time to frequent or maintain any 
religious worship., place, or^ministry whatever." 

I consider moreover all religious tests to be deistructive of a sound prin- 
ciple that lies at the foundation of our republican institutions. I meam 
that the people alone are and ought to determine who shall be their public 
servants. But a religious lest takes this power out of their hands, and, 
without regard to merit or capacity, confines their choice to those only 
who profess a certain creed. 

Mr. Jefferson, writing to a friend in 1822, says: 

'• I write with freedom, because while I claim a right to believe in owe 
God, my reason tells me, I yield as freely to others that of believing i» 
three. Both religions, I find, make honest men, and that is the only 
point society has any right to look to." 

But is it possible by any legislative enactment to regulate the religious 
opinions ol men or to mould thera into any given shape ? Can you by 
penal statutes, by racks and tortures, by faggot and fire, curb the freedom 
of thought ? Can you, except by reason and argument, convince the 
understanding and direct the judgment ? Can any human tribunal, by the 
exercise of temporal powers, suppress schisms and heresies? I answer 
distinctly in the negative. 

All history, all experience, shows that the more you forcibly interfere 
with opinions, religious or otherwise, and extravagant as they oiay he, 
the more powerful they become and the greater influence they possess. 
Coercion makes hypocrites, not converts. The only way|tto subdue 
opinions is to allow their free and unrestrained enjoyment, if they be 
erroneous, mankind will eventually discover it, indeed one half of the 
yarious and conflicting creeds that exist in the world, have been fostered, 
propagated, and supported by intolerance and peirsecution. An old 
author says : ** Heretiques and schismatickes are generally so refractory. 
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self-conceited, obstinate, so firmly addicted to that religion in which they 
had been bred and brought up, that no terrour, no persecution oaa divert 
ihem." 

To show, sir, that intolerance fails to accomplish the object it aims at^ 
and commends the poisoned chalice to its own lips, I beg leave to cite the 
instance of the Huguenots of France The more they were persecuted 
the more they increased, and had not their persecution been abandoned 
they would have become in all probability the predominant religioa of 
that country. 

James in his life of Jean Baptiste Colbert (a recent and excellent sketch) 
says, '<atthe accession of Henry IV, the Huguenots formed nearly a 
twelfth part of the kingdom ; and it is probable that had the persecution 
which they suffered under the house of Valois been continued for many 
years longer without interruption, they would eventually have outnum* 
bered their adversaries. Under Henry IV., however, persecution ceaaed, 
the protestants were declared eligible to every office in the state ; a court 
of justice was established in Paris, called La Chambre de TEdit, for the 
purpose of trying causes between proCestant parties ; and such privilegei 
were granted to them as secured them the free exercise of their religion, 
and seemed to guard them forever against the intolerance of their adversa- 
ries. Though Calvin burnt Servetus for differing with him in opinion, 
yet the religion which he taught is naturally not one of proselytism ; and 
the Huguenots, as soon as they found themselves free from oppression, 
made but few attempts to gain converts from the Roman church, neglected 
many precautions for their own security, and in a great many instances, 
as soon as honor was no longer implicated, conformed, for the sake of 
convenience, to the religion of the majority.'* 

Why then do we endeavor to force consciences ? Why do we shot 
out from the pale of the commonwealth a numerous body of our citizens! 
Why do we say that one portion of our citizens shall be entitled to all 
civil and political privileges, but that another equally moral, intelligent, 
and patriotic, because they happen lo differ from us in creed, shall not! 
The inquiry is very natural and proper, but I will not answer it. I leave 
it to those who admire test laws, bills of pains and penalties, and church 
and state. 

I have thus attempted to state the objections to the amendment of the 
gentleman from Susquehanna. I have said that the qualification for office 
which it required was a religious test, and therefore dangerous to civil and 
religious liberty. That I could yield to no human tribunal, however 
eminent it might be, ihe right to dictate to a community, or to any mem- 
ber of it, a religious creed. 

These objections apply with double force to the fourth section of the 
ninth article of the present constitution, the section now under consider- 
ation. When I compare that section with the one preceding it, there ii 
manifest contradiction between them. 

In in one it is asserted, and eloquently asserted, '' that all men have a 
natural and indefeasible right to worship Almighty God according to the 
dictates of their own consciences ; that no man can of right, be compelled to 
attend, eiect or support any place of worship, or to maintain any min* 
niftry against his consent; that no human authority can in any case 
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whttftTOTt conlrbl or interfere with the right of conecience ; and that no 
preference shall ever be given by law to any religious establishment or 
worship/' and yet in the other this sacred principle is entirely abandoned 
and trampled under foot by the provision, that he who acknowledges 
the being of a God and a future state of rewards nnd punishments sh^l 
be capable of holding any office or place of trust or profit under this 
commonwealth. 

Allow me to ask whether the latter does not deny and abridge your 
natural andMndefeasible right to worship your Creator according to the 
dictates of your own conscience, when it declares unless you worship 
Him in a particular mode prescribed by law, you shall not be entitled to 
all the rights of a citizen or capable of enjoying any ppblic office, but 
you shall be singled out from the rest of your fellow citizens as unworthy 
(^confidence, for no other reason, but bec^ause you choose to worship 
Him according to the honest dictates of your conscience, independent of 
the government ? 

Sorely it is a singular natural and inalienable right which the state can 
ihiia control and abuse! Yes, sir, and although physical force is not 
eaployed, a force no less powerful is resorted to, that of public opinion 
and personal gain, to compel the citizen to attend, erect, and support a 
place of worship which he secretly disapproves of; thereby converting 
him into a hypocrite and a scoundrel, and making hiqi maintain a ministry 
against his own consent, for by so doing he knows he will acquire wealth,. 
public office, and respectability. Such is ttie natural operation of the 
section. 

Will any one then pretend to say that it does not interfere with the 
rights of conscience or give a preference to a religious establishment or 
niode of worship ? This is no fancy sketch pencilled for the purpose of 
effect. 

This bigoted and barbarous provision has disfranchised and doomed to 
perpetual ignominy, and seclusion some of our best and most useful 
citixens, every way worthy of filling the highest offices in the gift of the 
nation. The country needs their services. Who, in this enlightened 
age, will dare to say the country shall not have them ? 

Our tables are covered with petitions signed by gentlemen of note and 
property, praying the convention to strike out this odious feature in the 
constitution. Not a counter petition has been presented. Let us with- 
out delay redress their grievance, and so act up to the great christian 
and republican doctrine which measures out to all men, of all descrip- 
tions, and of all creeds, an equal and impartial justice. 

There is another absurdity in the section. It is at variance with the 
constitution of the United States, which declares that no religious test 
shall ever be required as a qualification to any office or public trust under 
the United States ; as if the national offices were so unimp^^rlant in their 
character they did not require the same qualifications as those of the 
state ; or as if there was not the same danger in the one as in the other 
without the prohibition of religious tests, of a predominant sect getting 
once possession of the government, and passing laws by which they could 
secure to themselves a monopoly ofbll offices of trust and profit. 
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In trath the feelings and intelligence of the civilized world are now 
averse to religious tests. Virginia, Kentuckey, and other states of the 
Union have discarded them. England, that might be said to have 
been theii patron and protector, has denounced them, and poor Ireland 
upon whom, like heavy manacles, they have hung for centuries, eatinfr 
her flesh to the very core, is now shaking them off with a strength and 
determination that must command success. 

Shall Pennsylvania refuse to do her duty, terrified by the cry of 
fanaticism? Shall she abandon the generous principles of her founder? 
Shall she voluntarily extinguish the light of religious liberty handed to 
her by her sister states, and grope back to the midnight darkness of t 
barbarous age ? As a Pennsylvanian, proud of the honor of my natire 
state, I answer no — never ! 

I close with the excellent remark of Queen Mary, the wife of William 
the third : ** It is not in the power of men to believe what they please: 
and therefore they should not be forced in matters of religion contrary te 
their persuasions and theii consciences." 

Mr. BiDOLE of Philadelphia said there was a great misapprehension oi 
the subject. The incompetency rests in the broad principle of common 
law. The impressions of gentlemen Avere erroneous. He hoped the 
convention would not proceed to vote under a mistaken view. 

Mr. Rrad said if the gentleman would read the amendment he wosM 
£nd he had mistaken it. 

Mr. DoRAN asked for the yeas and nays on his amendment and they 
were ordered. 

Mr. Earle, of Philadelphia county said he should like the amendment 
of his colleague better, if instead of " religion," he would change the 
phrase, so as to read •• religious opinions." 

Mr. DoRAN accordingly modified his amendment as suggested, 
Mr. Earle said he should support the amendment of his colleague. 
It was most consistent with reason. If it should fail, he would then vote 
for the amendment of the gentleman from Susquehanna. He took it that, 
without good reason were shewn for it, we had no right to reject any one 
on account of religious opinions, alluding to the second section, which 
says — *• all power is inherent in the people, and all free governments are 
founded on their authority and instituted tor their peace, safety and hap- 
piness," &c. Here is a rule introduced to restrain the sovereignty of the 
people. If the rule means any thing, it means that the people shall not 
«lect an individual to oflice, whether as senator or member of assemblyt 
because his religious opinions happens to be of a free cast. Can Miy 
^ood reason be shewn for this ? Have different clauses in the constitution 
of other states been productive of injury ? The constitution of the state 
of Tennessee is different. That he preferred to the clause in our con- 
stitution. The constitution of a number of our sister states are without 
any proviAon of the kind ; and he would ask if any injury ever had re- 
sulted, or was ever likely to result from the omission of it? 

If this means any thing at all, it is to exclude, first those who do not 
believe in a Supreme Being 5 and secondly, those who do believe in a 
Supreme Being, biit not in a future state of rewards and punishmentf. 
Now, how dees the case stand in regard to the first class excluded — that 
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» say, those who do not believe in a Supreme Being ? In the first placet 
« are few, very few men, who do not, in some form or other, believe 
he existence of a Supreme Being. It is so accordant with the nature 
ain to hold such a belief, that the instances are extremely rare in which 
I are to be found who do not entertain that belief. 

Kippose that there are individuals who entertain honest and conscien- 
10 doubts on this subject, which he cannot dissipate. Will you not 
mme that that individual is an honest man^ notwithstsndtng the pecu- 
opinions which he may entertain ? Would any thing induce him to 
I such opinions, in opposition to the strong and deep rooted prejudi- 
of his fellow citizens, except a sincere conviction of their truth! 
»pose, then, that a man holding these opinions and unable to convince 
mind to the contrary, should place himself befoie the people for elec- 
I to any office, or before the governor for appointment — if he is more 
ipetent for the office he seeks than his competitors, should the preju- 
■ known to exist against such opinions as his on the subject of reli- 
1, be allowed to prevent his election, and to secure the success of his 
ipeiitors; — for if such a man is elected, it will be because he has 
eri.or qualifications to any of his competitors. 

Nippose that his qualifications in point of industry and integrity and 
Uy are superior. Is there any reason why he should be excluded ? 
there any member of this body — is there any citizen in Philadelphia 
1, if he wished a painful disease cured, an irregular watch repaired, or 
lit at lasv tried, would he be so absurd as to refuse to engage the ser-^ 
M of a man who would accomplish any of these objects in the best 
loer, simply because the religious opinions of the individual might not 
in unison with his own ? I trust that there is no man in tl>e common- 
dih who is so bigotted as to refuse to accept the services of a man on 
oont of his religious opinions. If this is a good rule in private life, it 
ftlso a good rule in public life ; and if it should ever happen that an 
ividual is more competent for any purpose who may happen to hold 
gious opinions contrary to those entertained by the mass of mankind^ 
ought to have an equal chance with others ; and the people should be 
to judge for themselves. 

Lb to the second branch which relates to a belief in a future state of 
'ards and punishments, I think that such a provision is unreasonble 
oppressive in the liighest degree ; and the application which has been 
le of it in the courts of justice is in the highest degree absurd. One 
m of ciiiiens believe in a future state of rewards and punishments 
ieli 18 not perpetual, but which endures only for a certain time. That 
w the legislature cannot prohibit from holding office and yet because 
ilher man may not hold exactly the same opinion the legislature may 
lualify him if they think proper. For instance, is it not unreasona- 
diat an individual belonging to the first class, shall be allowed all his 
U rights, while another man who believes in future punishment for 
erime, but believes that the punishment is to take place in thit worldf 
lU be excluded ? They both hold to the doctriues of future punish- 
mi, and they both believe that ii is not to be everlasting ;— but the ene* 
ieves that it is to take place in this world, while the other believes 
li it is to take place in another world. And yet this provision in 
\ eonatitution of 1790, allows the legislature to make an unreasonble 
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and absurd difTerence between them. Sir, this is a relic of the aacient 
religious bigotry which existed in the world, and it is desirable that ali 
such vestiges should be eradicated as soon as possible ; and the soontr 
it is done, the better. It has been said by the delegate from Washing- 
ton, that in France the failure to recognise religion in the constitotioa 
produced all the anarchy and bloodshed which characterised the revolation 
in that land— or something to that effect. I do not concur with the gea- 
tleman in this opinion ; I do not think that it is to be borne out by iacti. 
I think Robespierre has been referred to as the most sanguinary of all tht 
sanguinary characters that flourished in the French revolution. At all 
events, he had that character ; aud if the gentleman will look to tbe chs- 
racter and history of that revolution — I mean any accurate history of thou 
times — he will find that Robespierre instead of being an infidel in reli- 
gion, was in fact considered a religious fanatic. He favored a seclsf 
which Catharine Peotte, I think, was the leader ; and yet there was m 
much blood shed on one side as on the other. There was as much blood 
shed by the monarchists of the revolution as by any other party* and tJM 
monarchists generally were of the christian religion. You will probably 
find no person who is sceptical in his religious opinions, that has perse- 
cuted to death those who differed from him, and yet you will find iIm 
professors of the divine doctrines of Christianity persecuting to death thoie 
who are opposed to them, in direct violation of that very religion whieh 
they profess to take as the rule and guide of their conduct. 

Mr. PoRTiR, of Northumberland, said that as the chairman of tlie eoa- 
mittee which had deemed it inexpedient to make any alteration in ibii 
provision of the constitution of 1790, that this subject was referred to 
the committee by resolution numbered 43, to be found in report No. SS, 
I read the following extract from, page 207 of the first volume of tho 
journal j — 

«« No. 43. Submitted by Mr. Keim, of Berks, instructing this commit* 
tee ** to consider the expediency of so amending the constitution, as to al- 
low forever in this state the free exercise and enjoyment of leligious pro* 
fession and worship to all mankind; but that the liberty of cinscienci 
hereby secured, shall not be construed as to excuse acts of licentionsnesi, 
or justify practices inconsistent with the peace and safety of this state." 
The committee deemed it inexpedient to adopt any further provision on 
this subject, than is contained in the existing bill of rights, which allows 
full freedom of religious opinion to all, and denies the right of any humta 
authority to control or inteifere with the right of conscience, and prohibiti 
any preference from ever being given by law to any religious ettablisb* 
ments or modes of worship, and prohibits the legislature fiom ever die* 
qualifying persons from holding offices or places of trust or profit under 
the commonwealth on account of their religious sentiments, who acknow- 
ledge the being of a God and a future state of rewards and punishments.** 

Now, continued Mr. P., I apprehend that there is an error in the a^ 
guments of some gentlemen who have addressed the convention on this 
subject. 

In the first place, the existing provision of the constitution prescribes 
no rule in itself. It merely declares that ** no person who acknowledges 
the being of a Ood and a futuie state of rewards and punishmentsi shalJ, 
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M accOQDt of his religious sentiments, be disqualified to holding any 
office or plhce of trust or profit under this commonwealth. It restraint 
legislation on this subject. It says that the legislature of Pennsylvania 
shall not, by any future enactment, disqualify any person from holding 
officOt if he believes in the being of a God and a future state of revrari£ 
and pnniflhments. There is nothing, then, in this constitutional provision 
whiclit in itself, di,squalifie8 any body. There has been no legislation 
ander it for (he period of forty- seven years which disqualifies any one. 

What, then, is the situation in which we are placed ? We are asked 
stdemnly to embody in the fundamental law of Pennsylvania, a provision 
which will destroy all that our courts of common law have done, in ex- 
plaining and deciding the common law of the land, the result of the ex« 
perience of years ; we are asked, I say, to reverse the well eettled law of 
the land in this fundamental instrument. 

Now, Mr. President, there are two objections to be urged against doing 
this. 

The first objection is, that if it be neceassary to do so, the legislature 
of the commonwealth are abundantly competent to legislate on the sub- 
ject. If it be advisable that those persons should be excused from the 
operation of the common law rule which says, that the man who denies 
the being of a God shall not be called upon to invoke that God when he 
is called upon to testify in a court of justice, your legislature is competent 
to do it; and I would not, therefore, upon that ground over-load the con* 
ititation with provisions which may be exceptionable or uniiecessary. 
Thb common law has said that the man who disbelieves in a state of Ai- 
tare rewards and punishments shall not be called upon in a court of jus- 
tiee to take an oath which, in a certain event, invokes the infliction of fu- 
tare punishment upon him ; that is to say, if he shall testify that which is 
not true. This is the common law of the land at the present time, and 
it grows out of no salutary provision. It has grown out of the good 
sense of society. The judges have adopted this rule, because they 
belieye that it is, of all others, the best calculated to promote a sacred re- 
gard for tmth ; and they have said that, in the administration of the 
common law, they shall not place credence in the statements of a man 
denying the existence of a Supreme Being, and who denies his own re- 
sponsibility to him. 

Let me ask gentlemen to pause and reflect before they make an inno- 
Tation by adopting, in this amended constitution, that which is the 
legitimate object of state legislation ; and then let me ask whether they 
are prepared to say that a man who is an athiest — who denies the exist- 
ence of a Supreme Being, as well as his own accountability to him — shall 
be enabled to give his testimony in a court of justice ? Are gentlemen 
ready to promulgate this doctrine here ? I do not think, nay, I entertain 
the most certain conviction, that there is not a member of this body, if he 
sincerdy reflects on the consequences which must inevitably lesult to 
human society, who would give his sanction to such a proposition. 

It may be true, as the gentleman from the county of Philadelphia (Mr. 
Earle) has stated, there are but a few athiests ; still we know that there are 
some ; and in a neighboring county, not long since, one miserable wretch 
came before the court, and openly disavowed his belief in the isxistence 
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•f A Sapretne bein^. The testimony of that man was rejected ; and I sty 
that the rejection of it was only carrying oat the common law of the land. 
There could be no policy in admitting such testimony. What is the 
oath you administer to a witness ? It is this : — 

"You do solemnly swear." 

And the individual is then required to kiss the book. By this they say, 
they will answer to God in the great day for the truth of all they may 
then say. Is it not a mocking to say, that a man who scoffs at a future 
state of rewards and punishments, shall be bound by such an oath ? And 
even if it were proper to introduce this subject into your constitution, I 
submit to the members of this convention, whether they are prepared to 
cot loose that which, according' to the view I take, is the only thing by 
which mankind are made safe in society. 

I am aware, Mr. President, that the doctrine that it is wrong to say 
any thing on the subject of religion, is a foolish doctrine, and that it has 
many advocates in the present day. It is a doctrine which will have 
advocates at all times and upon all occasions. , It is a doctrine which had 
its advocates at the period which has been alluded to by the gentleman 
from the county of Philadelphia, (Mr. Earle) when the christian religion 
was abolished in France and the Goddess of reason was worshipped. 
What was the the consequence of all this ? Why, that which was sure 
to be the consequence. Fiance was deluged in blood. 

Let gentlemen refer to the history of those times ; and let them fee 
how many of the citizens of that country were butchered in cold blood, 
by a population that had lost all sense of religious obligation. Sir, let 
18 learn a lesson from experience. Let not the blood-stained records of 
that misguided land be altogether lost upon us. Let open the door of infi* 
delity here by permitting a man who denies the existence of a Supreme 
Being, or denies a future state of rewards and punishments, to be received 
as a witness in a court of justice upon the same terms as consciencious 
men whp do believe in the existence of a Supreme Being, to whom they 
are accountable in a future state for their conduct here upon earth. Let 
us not take so dangerous a step ; let us not put into the hands of .the 
irreligious and the profligate, an instrument by which at some future day 
they may uproot the foundations of society in this now favored and happy 
land, 

I am aware that there are several congregations of the society of uni* 
Tersalists at this day, who deny all future states of rewards and punish- 
ments. I know that this was not originally the doctrine of that sect. 
I know that when that sect first came into existence, they belicTed that 
mankind wete to be punished for a little space of time, after which their 
punishment was to cease. All such men are at this time admitted as 
witnesses in courts of justice. It is only the man who utterly denies 
every thing of the kind who is rejected, and if gentlemen will take the 
trouble to refer to the last decision in Judge Cowan's Reports on this sub- 
ject, they will find it to be so. It is the law of the United States ; it is 
the law of the commonwealth of Pennsylvania, and it is the law of every 
christian country at the present time. And, sir, it ought to be tlie law. 

How can a man be held responsible for any oath he may take, if he 
dots not believe in a world to come. By what other bond can you bind 
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him* I appeal to the experience of gentlemen here 7 You have seen a 
ehild called into a court of justice. What is the first question that is put 
to a child when supposed to be of tender years ? The first question is, 
88 to the age of the child. The next question is, what will become of 
persons who swear falsely, or affirm falsely ? The response is that they 
will be punished in the world to come ; and if the child does not answer 
sOf it is said not to possess a sense of responsibility sufficient to justify the 
admission of its testimony on the guilt or innocence of another party. 
And, let me ask, what doss that imply ? That it is custom which comes 
down to us sanctified by the wisdom anJ the approbation of ages ; that it 
grows out of no bigotry — that it grow8 out of no superstition — that it 
grows out of no fanaticism ; but that it has its root and origin in the good 
sense of mankind — in a knowledge of the basis upon which human 
society is founded, and the means which are requisite for its preserve 
tion. 

Now, Mr. President, we are asked to set aside, by a constitutional prons- 
ion* a course of decisions of our courts which have their foundation in good 
sense ; and to set aside that which would be in a measure calculated to destroy 
the purity of our administration ofjustice, as well as the safety of society. 
Shall we do this ? Have we reflected on the consequences ? And if we 
have not, are we prepared to take such a step without reflection? Shall 
we allow all persons not believing in the existence of a Supreme lieing 
and denying their own accountability for their deeds on earth — shall we, 
I ask, allow such persons to go before a court of justice and to ask the 
court to absolve them from tlie consequences of their disbelief? There 
is nothing in this provision of the constitution from which any thing need 
be apprehended. 

The legislature h»s no power under it to exclude any man, if not 
excluded according to the common law of the land, which our fathers 
brought with them from England — under which you have lived, and 
which, by the blessing of God, has carried us safe through the war of the 
revolution up to this day. And shall we now unsettle this rule for a mere 
speculative proposition, which may land us where it landed France in 
the days of the revolution ? Sir, 1 trust not. 

Mr. Brown, of Philadelphia, rose to a point of order. He begged to 
inquire of the Chair (which was temporarily occupied by Mr. Chambers) 
whether the gentleman from Northampton, (Mr. I^oriei) who had just 
taken his seat, had not been appointed the presiding officer of the con- 
vention, in the absence of the president, (Mr. Sergeant?) If so, Mr. B. 
submitted that the gentleman from Northampton, under t!ie rule, was 
prohibited from addressing the convention. 

The Chair said, he would state in answer to thft inquiry of the gen- 
deman from the county of Philadelphia, (Mr. Brown) that the gentleman 
from Northampton, (Mr. Porter) had been appointed presiding officer in 
the absence of the President. The rule prescribed, however, that the pre- 
siding officer might name a delegate to perform the duties of the Chair, 
provided such substitution did not exteud beyond an adjournment 

Mr DoRAN, of Philadelpliia county, said, Mr. President, I concur in 
the opinion expressed by the gentleman from the county of Northampton, 
(Mr. Porter) thai if the constitation of 1790, introduces no religious test 
Toi.. XL a 
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neither the amendment of the gentleman from Susqaehannau (Mr. Read) 
nor that which I have myself proposed, ought to be adopted by this cos- 
vention, because it would be a superfluous waste of time to introduce 
such amendments, if nothing of this kind is there to be found. Allow 
me then, to call the attention of the members of this body to the fourth 
section of the existing constitution, that we may see whether it does, or 
does not, contain a religious test It says ; 

** That no person who acknowledges the being of a God and a future 
state of rewards and punishments, shall, on account of his religious senti- 
ments, be disqualified to hold any office or place or trust of profit under 
this commonwealth." 

Such aie the terms of this provision. What is the meaning of them ? 
What is the comnion sense construction ? It is simply, that every man 
who does not acknowledge the being of a God and future state of rewards 
and punishments may be disqualified by the legislature from holding any 
office of trust or profit under the commonwealth of Pennsylvania. This 
is the plain and obvious interpretation of the language. 

If this is so, I will respectfully ask gentlemen here whether they 
are willing that this power should be vested in the legislature ? whether 
they are willing that any particular body of our fellow citizens should 
enjoy privileges of this natare, while another should not ? Whether, in 
short, they are willing to unite, as I consider, church and state ; that is to 
say, to give to those who have the sole power, such power as will enable 
them to disfianchise their fellow citizens on account of their religioof 
opinions ? 

He thought that was the natural construction to be put on this section 
of the constitution. The people had long desired the introduction of such an 
amendment as this into the constitution. We had had a number of petitions 
as well from the city and county of Philadelphia, as other parts of the 
state, praying thai the convention would not incorporate any provision in 
the constitution requiring religions tests. What more did gentlemen 
say ? Why, that it was violating the common law of the land — that we 
have had it for a number of years — that we derived it from England. 
Why, it was once a principle of the common law that no man could be- 
come a witness unless he swore on the book and kissed the book. Now, 
he would ask, if this was the practice at the present time, where would be 
the Quakers, and others, who swear with uplifted hand— who affirmed ? If 
the common law was to be the governing rule here, we should, to a great 
extent disqualify vast numbers of our most valuable citizens. 

He believed that the spirit of the age was against religious tests. He 
thought the time was not far distant, when the practice of swearing wit- 
nesses in courts of justice would be abolished. He believed the Ume 
was coming when they would be dispensed with altogether. Mr. D. hav- 
ing stated the object with which he had ofifered the amendment asked for 
the yeas and nays. 

Mr. M'DowBLL, of Bucks, said that he was not in the convention at 
the time the gentleman from Susquehanna addressed it; but he understood 
that he had made the assertion that a portion of the society of friends 
did not believe in a future state of rewards and punishments. Did 
the gentleman say so ? 



PENNSYLVANIA CONVENTION, 1888. 243 

Mr. Read, of Susquehanna, replied. Ho had been told that he had 
expressed himself loosely— with some inaccuracy. He had said (hat a 
portion of the friends did not believe in a future state of rewards and pun- 
ishments. He had been told that he was understood to mean,of thesoci> 
ety» or congregation of friends. He did not intend to say so. He meant 
to say individuals — m ny of whom he had conversed with — would be 
excluded from holding office under the provision of the existing constitu* 
tion. He did not mean to be understood as refering to any societies, or 
bodies, who had held it as an article of their creed. He did know how- 
ever, that there were large congregations of uuiversalists who held the 
doctrines, and were excluded under the teims of the present constitution, 
from holding office; and who, too, by virtue of the common law, to which 
the gentleman from Northampton had referred, were excluded from giv- 
ing testimony. , 

He (iMr. R.) knew thousands, who were as respectable — as much enti- 
tled to credence, as any man on that floor, who have been excluded by 
your life tenure judges from giving testimony, but whether by the com- 
mon law, or not, ho could not tell. Such cases, however, did exist, and 
hence arose, as he had said before, the necessity that the convention should 
throw around the courts additional security and guards. The gentleman 
from Norihaqpion, spoke of the common law as if this amendment was 
not in accordance with the common law. 

Mr. Porter, explained that the common law was sanctioned by the 
law of experience, and therefore, we must be fully satisfied that we were 
right, before we undertook to alter it. , 

Mr. Read remarked that he had referred to the evils which had been 
known, in fact, to exist under the present constitution — that it excluded 
the uuiversalists — a society of men, most of whom were as honest as 
any of us, and as much entitled to credence. He did not belong to the 
society. In speaking of these violation of rights, he had mentioned the 
case of a Jew, who having refused on a Saturday to serve on a jury — it 
being his Sabbath — was imprisoned. A.s these evils, then, had been suf- 
fered, and as an opportunity now presented itself, to get rid of them, he 
hoped that something would be done. The amendment seemed to deserve 
attention, and should be adopted. He repeated that he did not mean to 
say that an}' of the society of friends held such doctrines as he had men- 
tioned. 

Mr. CoPK, of Philadelphia, remarked, that no man belonging to the 
society of friends, could for one moment, hold such principles. 

The question being then taken on the amendment to the amendment, it 
was decided in the negative— -yeas 16, — nays 88. 

TsAft — ^Messrs. Bigelow, Brown, of Lancaster, Brown, of Philadelphia, Clapp, 
Coates, Darrah, Doran, Earle, Gitmore, Hastings, Martin, M'Cahen, Hitter, Steri- 
gere, Thomas, Weaver — 16. 

Nats — Messrs. Ayres, Banks, Barclay, Bamdollar, Bamitz, Bedford, Biddle, Brown, 
of Northampton, Carey, Chambers, Chandler, of Chester, Clarke, of Beaver, Clarke, 
of Indiana, Cleavinger, Cline, Cochran, Cope, Cox, Craig, Crain, Crawford, Cram, 
Canmun, Cunningham, Curll, Dickey, Dickerson, Donagan, Farrelly, Fry, Fuller, 
Ciamble, Geaifaart, Grenell, Harris, Hayhurst, Hays, Hjolfienstein, Henderson, of AUe* 
l^ieny, Henderson, of Dauphin, Hiester, High, Hq[ikin8on| Houpt, Hyde, IngerapU, 
KeiOMdj, Kerr, Konigmacber, Krebc, Long, Lyons, Maday, Magee, Mann, M'Dowell, 
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M'Shen^, Merrill, Merkel, Miller, Montgomery, Overfield, Peimypacker, Porter, of 
Norihamptoo, Purviance, Read, Rogers, Royer, Ruinell, i^eager, Scheetz, Scott, 8el- 
ieiB, Seltzer, Serrill, Shellito, Sill, Smith, of Columbia, Smyth, of Centre, Snively, 
StidLel, Stordevant, Taggart, Todd, Weidman, Woodward, Young, Porter, of Nor^ 
ampton. President pro tern. — 88. 

The question next recurring was on Mr. Read's amendment. 

Mr. Earle, of Philadelphia county, would say a word or two to show 
the impolicy of excluding witnesses on account of their religious sentiments 
frond giving evidence in a court of justice. In one of our sister states-* 
the stale of Connecticut — a law was passed very lecently to correct a 
judicial decision, so as to prevent the evidence of an individual who was 
a uuiversalist, from being received. Now, the eflfect of this rule was, 
that a man who was orthodox might murder any man who happened to 
be heterodox, because the latter was not allowed to give testimony. The 
nile therefore, gave a license to c:> nmit all sorts of crime, because you 
could not convict the murderer, or criminal. It was exceedingly absurd 
in prictice? Did we not, he asked see gross perjuries committed every 
day in our courts of justice? Who were the authors of them ? They 
were believers or unbelievers according to the language of the constitu- 
tion. If they were believers, they ought to have shown their particular 
belief, as there was no guaranty aofainst the commission of perjury. If 
the perjured individuals were unbelievers, then it showed Uiai this rule 
was entirely useless. 

What, he asked, was the effect of the rule ? Why, it was that those 
under a particular belief were to go into court and swear one way, while 
the orthodox swear another. Or ihey might, perhaps, both be unbelievers 
in rewards and punishments, and one man might go forward and convict 
the other man. 

The other is an honest man who will not keep any thing concealed. A 
dishonorable man bears false witness against me, and I can not call an 
honest man to testify in my favor, and the consequence is that I must be 
eonvicted of the crime with which I am charged, and of which 1 know 
mrseif to be innocent both in act and intention. This is the effect of the 
rule. 

But sgain. There is ;i rule of common law that a man who has been 
convicted of an infamous offence shall be precluded from giving testimony, 
but he may, nevertheless, give testimony in certain cascF ; as for instance 
in the; rase of an assault tipon his own person. But it is a common 
practi'.re, where the piosecining officer is desirous to convict, to do it un- 
der the testimony of infamous persons; to get the governor to grant a 
pardon, and thus a man who could not have been a witness fifteen mtnutee 
before, the moment he receives his parJon is made a witness, at once. In 
this way, the convicted felons of yonr state are admitted to give testimo- 
ny ; but the honest man who happens to hold peculiar opinions on matters 
of religion — this man, I say, is to be excluded. 

Why is a felon admitted to testimony? For what purpose T It is be- 
cause a certain chain of cireurnstances is corroborated by other witnesses, 
and you Want to secure a proof stronger than that, wliich all your other 
witnesses are unable to give. Nothing is to be believed simply beeausea 
man may swear to it in a court of justice : for we are all aware that men 
do not at all times swear to the truth. But when you come to examioe 
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a*id cross-examine a witness, you will generally detect some inconsisten- 
cy — something in the eye, the manner, or the countenance, which will 
eoBvince a jury that he is not telling the truth. But, on the other hand, 
a man who tells his story consistently from beginning to end, will never 
be caught and convicted in this way, as the perjured man will. The rule 
then is a wise one, that where a convict is pardoned, he may be admitted 
as a witness ; because the jurors have sense and intelligence enough to dis- 
criminate; and will convict a party upon the testimony of such a man, 
unless corroborated by other circumstances and the testimony of other 
witnesses. 

Is there any objection, then, to adopting the same rule of conduct with 
a roan who entertains certain opinions on the subject of religion, which 
do not fall in with the generally received opinions of minkind ; — a man 
whose word would pass under any circumstances, when not under oath t 
—•a man in whom all of us would place unlimited confidence in all the 
business affairs of life ? And yet we say, that sui'h a man shall not be per- 
mitted to give his testimony in a court of justice ; while the man who is 
a notorious thief, or a convicted felon, may give his testimony fieely ? Sir, 
this state of things is not in accordance with the general liberal principles of 
a republican government. And I hope the amendment will be agreed 
to. 

Mr. Shkllito, of Crawford, rose to make an inquiry from the gentle- 
man from the county of Philadelpha, (Mr. Earle.) 

Did the gentleman from the county, wisli to d;> away altogether with 
the oath takea by a witness in a court of justice? Or, if not, what oath 
would be taken from a man who did not believe in the existence of a God, 
or in a future state of rewards ami punishments ? 

Mr. Earlb said, he would answer the inquiry of the gentleman from 
Crawford, by simply referring him to the fact that the amendment of the 
gentleman from Susquehanna, (Air. Read) hud no relation to persons who 
did not believe in a Supreme Being. It provided only that those who did 
believe in a Suoreme Being should be allowed to give evidence and to 
hold office under the commonwealth. 

,Mr. M*Cauf.m, of Philadelphia county, said that he was in favor of 
the adoption of this amendmenti and that he would explain in a few words 
the reasons why he was so. 

I believe, continued Mr. M'C. that under the existing provision of the 
eonsiitution, honest and crediuble witnesses are frequently denied the 
opportunity of giving their evidence in courts of justice. 1 am in favor 
of religious toleration all the world over, and I would do all that lay in 
my power to promote it. It is possible that in thus declaring my senti- 
ments, I may be accused of infidelity. But to show that I am not justly 
open to such an accusation, I will bore take leave to say that I have been 
edacated in a sect which is regarded as consisting of the followers of the 
troe religion ; that I am entirely orthodox. 

But, Mr. President, I will not, simply because I myself may entertain 
opinions which aie considered by some portion of mankind as the only 
correct seotiments on the subject of religion, I say I will not deny to any 
other individoal here or eUewbere the right to enjoy his own religious 
opinioiis. Why should 1 do so? Why may sot men honestly and con- 
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•cientioiisly entertain different opinions on religions, as well any other 
matters? Surely, they ought to be at libeity to do so without running 
the risk of proscription or disfranchisement. And more especiallv ought 
this io be the case in this land of free and equal laws. Fori hold to be 
the tru? standard of a republican governnoent that the civil, political, and 
religious rights of every individual should be alike free and sacred ; that 
they should not be trammeled, abridged, or tied down by intolerant pro- 
visions of any description. I believe that the amendment of the gentle- 
man from Susquehanna, if adopted by this convention and approved by 
the people, will enable many honest and good members of society to enjoy 
those rights to which, under the principles on which our government is 
founded, they are entitled equally with their fellow citizens ; and which 
rights, if I correctly understand the representations which have been made 
by some gentlemen on tiiis floor, are in the present instance, denied. 

I will not reiterate the arguments which have been so ably urged by 
my colleague fiom the county of Philadelphia, (Mr. Earle) — that one man 
who declares his belief in a future state of rewards and punishments, is 
admitted on the stand as a witness — while the testimony of another man 
who frankly declares that he does not believe nil that he is asked to believe 
on th^s point, yet does believes to a certain extent, is rejected. They 
are arguments, however, which ought forcibly to recommend themselves 
to the consideration of every intelligent and reflecting mind, 

I think that the credibility of the witness should be a sufficient test of 
his competency to give evidence ; that if his reputation and character for 
truth and veracity are without blemish, he ouuht to be received as a wit- 
ness, whatever his opinions may be on the sn' ject of religion. 1 believe 
that if this is denied to him, his property and hi^? liberty will be at stake, 
and that he is not placed on an equal fooiinir uih his fellow citizens ;•*- 
and I think we should not have a v/ord in the fandamfntal law of the land 
which would leave a doubt as to that point, upon the n.inds of the people 
of this commonweaJih. 1 ihiitk that the 'rijih.s of every if. Jin, high and 
low, rich and poor, ought to ho j^uarded equally and alike, notwithstand- 
ing the opinions he may entertain on inatLcrs which iiave divided man- 
kind from the earlicvsi aujes of the world down to the present day. 1 do 
not think that the opinions of men touching te)i:rious questions, should be 
allowed to have any influence either on the decision of the courts, or on 
the characters ol" winesses. This is not t^'e Hge, nor this the land, in 
which sucli int<»ler;ince — to call it by no harder name — should receive 
countenance and sanction. 

These iire my opinions, and I do not hesitate to express them freely 
and without fenr. And, entertaining such opinions, I shall vole in favor of 
the amendment of the gentleman from Susquehanna, because I believe 
that it will remedy an evil complained of, and that it will give to a portion 
of our citizens who have heretofore been denied participation in them, 
those rights which, in my view, are and ought to be inalienable. 

Mr. Fuller, of Fayette, said that he was opposed to the amendment 
of the gentleman from Susquehanna, though he did not feel any disposi- 
tion to enter into an argument upon it. 

So far as ccmcerns the section of country from which I come, oon- 
tioued Mr. F. I must say that I have no instructions from my constituents 
to make any change ip this provision of the constitution, and that I do not 
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think any is wanted. I speak for myself and for those whom I represent 
And if any demand for change has been made in other parts of the statei 
I know nothing of it. ' 

It may be true that this provision operates harshly upon some of our 
citizens, who can not, with all their efforts in that behalf, reconcile their 
minds to a belief in a future state of rewards and punishments ; yet I be* 
lieve, at the same time, that it is a provision which is essentially necessary 
to the preservation of our institutions in their strength and purity. And, 
it was doubtless so regarded by the framers of the constitution of 1790—- 
a set of men in whose judgment we are entitled to place great and impli- 
cit confidence, not only in regard to the liberality of their religious opin- 
ions, but' also in regard to their experience in all matters essen- 
tial for the security of our constitutions, and the prornotion of the happi- 
ness and welfare of our people. To me it is a new idea, that attempts 
should be made to strike out this provision. I knew of no such intention 
and I shall vote against it without saying any thing more on the subject. 

Mr. Chandler, of Philadelphia, said, 

Mr. President, I intend to vote in favor of this amendment, and I will 
say a very few words in explanation of my reasons. 

Whenever we can enlarge the rights of the people, without innovating 
upon the social compact, probably it is our duty to do so. 

It had been agreed generally that the constitution of 1790 seemed to 
suppose the exclusion of that class of persons who call themselves uni- 
versalists, but whose particular tenets — whose belief, he could not pre-^ 
tend to explain — for he would make bat a poor exponent of taem. It was 
to be recollected that about the year 1790, at the commencement of the 
French revolution, the most irreligious and destructive doctrines were 
proclaimed, subversive of all order and good government ; and then it was 
that the fathers of this country saw the imperious necessity of providing 
against their introduction among us, and hence they required that a 
man should acknowledge the being of a God, and a future state of 
rewards and punishments. He believed that at that time the doctrine of 
aniversalism was not known in the United States. He solemnly 
avowed himself to be a believer in rewards and punishments — in eternal 
happiness or misery. And, that his conduct in this world was influenced 
by that belief. 

He believed that in the vote he would give on this amendment he 
would be acting under a solemn responsibility to that God, whose name 
was invoked. And, if he could believe that this amendment would 
weaken the attachment to the belief of those who profess it or would 
weaken the belief in those rewards and punishments, he should be care- 
ful to avoid offering the vote he was about to give. He understood that if 
an oath was given in courts of justice, — for he had seldom visited them — 
the witness swore by God. He was brought up where it was not the 
practice to swear on the bible. But, nevertheless, he believed that he 
would have to answer at the great day for his conduct. Here was an 
evident looking forward to the infliction of punishment, perhaps that 
influence has — as he professed it had upon him — had the most salu- 
tary effect. 

Put, it was aow found at this day, and in this city, as we are told by 
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nefi conversant with law, that there were among onr best citizens men 
who entertained sarh peculiar tenets as must, if openly professed, exclude 
them from the witness box of our courts of justice. If that were so, 
then we ask them to do one of two thingrs, either to forego « ne of the 
rights of citizenship, or to profess their belief in the being of a God which 
they do ni.t acknowledg^e. We invite them to the same species of hypoc- 
Tacy as Ananias and Sapphira practiced. While there would be cruelly 
in the one case, society would suffer wrong in the other. 

He should, therefore, vote for the amendment, because it required in 
the individual a firm belief in the existence of a God, and an accounta- 
bility to that Being by the oath which he takes in his name, whether it be 
right or wrong. 

Mr. Martin, of Philadelphia, county, said that he was desirous to vote 
for the amendment, and in doing so wished to relieve himself from any 
tiling that might appear like sanctioning or giving encouragement to inn- 
delity. However, he did not apprehend any such opinion being enter- 
tained. Even if, as some supposed, the present provision of the consti- 
tution was not sufficiently broad and comprehensive, and that evils had 
arisen out of it, on that account — he could see no good reason why the 
amendment proposed by the delegate from Susquehanna should not meet 
the approval of the convention. 

Mr. Dickey, of Beaver, observed that he would vote against the 
amendment, and in favor of .the existing provision. Theie was veiy little 
difference between the language of that provision and the terms of the 
amendment proposed by the delegate from Susquehanna (Mr. Read.) 
The language of the present constitution was — 

** That no person who acknowledges the being of a God and a future 
state of rewards and punishments, shall, on account of his religious sen- 
timents, be disqualified to hold any office or place of trust or profit under 
this commonwealth.*' 

The language of the amendment was as follows : 

** That no person who acknowledges the being of a God, and his own 
accountability to the Supreme Being, shall on account of his religious 
sentiments be disqualified to give evidence or to hold, any office or place 
of trust or profit under this commonwealth.*' 

He did not like the terms of the amendment so well as the existing 
provision of the constitution of 1790. He knew of no responsibility except 
to a future state. He himself believed firmly and implicitly in future 
rewards and punishments. He did not think that those whose belief did 
not go to the extent ought to have the extension given them as was propo- 
sed by the amendment of the delegate from Susquehanna. He did not 
know that the section of the constitution was the rule of evidence, 
Indeed, he was inclined to think it was not. And, for the reason that 
there were three forms of an oath taken Some made oath on the Evangel- 
ists ; another simply affirmed, and there were others again, who affirmed by 
declaring that they would tell the truth, the whole truth, and nothing but 
the truth. He saw no necessity for adopting the rules of the constitution, 
as there weie rules enough independent of the constitution. We had 
also* rules by act of assembly. There were rules laid down in the com- 
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mon law of the land. He recollected that there was a man at Williams- 
port, aome years ago, who openly taught infidelity and blasphemy. But 
he was stopped in his career by an appeal to the common law of the stale. 
We know that in aa adjoining state infidelity \9 widely and openly 
preached. Now, he had no wish to see any such practice followed in 
Pennsylvania. He regarded the present provision, as 2in excellent rule, 
and therefore he would support it, and vote against the amendment of the 
gentleman from Susquehanna. 

Mr. CuRLL, of Armstrong, Was opposed to any innovation on this sec- 
tion, and thought the amendment proposed by the gentleman from Sus- 
quehanna was rather a begging of the question — whipping the devil round 
the stump. He had heard talk here, of a future state in this world. 
Now, that was the first time he had ever heard of a future state here. If 
a man was not impressed with the belief that he was accountable to God 
at a future day for his actions and conduct, there was no restraint upon 
him. In his (iVIr. C's.) opinion, the amendment was not so well calcula- 
ted as the existing provision, to restrain men from doing mischief, and to 
preserve order in the commiiuity. 

The yeas and nays were required by Mr. Read and Mr. Fuller, and 
are as follow, viz : 

Tbas — ^Messrs. Biddle, Blgelow, Brown, of Philadelphia, Butler, Carey, 
Chandler, of Chester, Chandler, of Philadelphia, Clapp, Coates, Darrah, Doran, 
Earle, Gienell, Hastings, Martin, M'Cahen, Myers, Payne, Read, Ritter, Scott, 
denrill, Sterigere, Taggart, Thomas, Weaver — ^26. 

Nats — ^Messrs. Ayres, Banks, Barclay, BamdoUar, Bamitz, Bedford, Bell, Brown, 
of Lancaster, Brown, of Northampton, Chambers, Clarke, of Beaver, Clarke, of 
Indiana, Cleavinger, CUne, Cochran, Cope, Cox, Cndg, Crain, Crawford, Crum, 
Cnnimin, Cunningham, Curll, Denny, Dickey, Dickerson, Donagan, Farrelly, 
Fiy, Fuller, Gamble, Gearhart, Gilmore, Harris, Hay hurst, Hays, Helffenstein, 
Henderson, of Allegheny, Henderson, of Dauphin, Hiester, High, Hopkinson, Houpt, 
Hyde, Ingersoll, Kennedy, Kerr, Konigmacher, Krebs, Long, Lyons, Maclay, Magee, 
Mann, M'Dowell, M'Sherry, Meredith, Merrill, Merkel, Miller, Montgomery, Overfield, 
Pennypacker, Porter, of Lancaster, Purviance, Rogers, Royer, Russell, Saeger, 
Scheetz, Sellers, Seltzer, Shellito, Sill, Smith, of Columbia, Smyth, of Centre, Snively, 
Qtickel, Stordevant, Todd, Weidman, Woodward, Young, Porter, of Northampton, 
Pteaident pro tempore — 85. 

Bo the question was determined in the negative. 

Mr. BioBLOw, of Wesimoreland, moved to amend the section by 
•triking therefrom the words '*and a future state of rewards and punish- 
ments." where they occur in the second line. 

The question being put on this motion, it was deteimined in the nega- 
tive. 

The report of the committee, as far as relates to the fourth section, 
was then agreed to. 

The fifth section being under consideration, which r«$ads in the words 
following, viz : 

** Section 5. That elections shall be free and equal.'* 

Mr. Stkrioerr, of Montgomery, moved to amend the said section by 
adding to the end thereof the words as follow, viz : ** The election laws 
shall be uniform throughout the state, and no greater or other restrictions. 
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shall be imposed on the electors in any city, county or district, than are 
imposed on/ the electors of every other city, county or district." ^ 

Mr. Sterigere stated that this amendment was offered in committee 
of the whole, and was rejected by a small majority. The object was to 
prevent the legislature, in any circumstances from limiting the right of 
sufirage, by makhig it a common privilege, imposed alike on all. He 
would merely ask for the yeas and nays on the amendment. 

Mr. Scott, of Philadelphia, said this amendment was fully discussed 
in committee of the whole. It should be understood that its effect would 
be to destroy the registry law in the city and county of Philadelphia. 

He did not propose to enter again into an argument on this question. 
But it would be remembered that, in the former debate, the evils which 
existed here before ihat law came into operation, were very emphatically 
pointed out. They were acknowledged, and after full discussion, a 
majority of the convention agreed thai it was better not to interfere with 
the existing law. It was also acknowledged that these evils were felt in 
other parts of the state, and under the belief that something of the same kind 
was required for the peaceful exercise of the elective franchise, wherever 
there was denseness of population, the amendment was rejected. The 
law of registry may be altered and improved, but the existence of some- 
thing of the kind is necessary where dense masses are collected. He hoped 
therefore, that the convention would suffer this matter to rest where it is, 
and leave the legislature to act according to its discretion, as circumstan- 
ces may indicate, and not make it imperative on that body, in all cases, to 
enact the same legislation for a thin and a dense popuUiion — where there 
is but a single individual in a space of a quarter of a mile square, knd 
Inhere the population is crowded together. 

Such would be the effect of the amendment of the gentleman from 
Montgomery. We have adopted provisions which may not be suited to 
all parts of the state, but they operated beneficially here, and he hoped 
they would not be interfered with. 

Mr. Brown, of Philadelphia county, knew no reason why the law 
should be different in one part of the state, fiom what it is in another, 
whether there are many thousands or a feviF hundreds, they are under the 
same laws. If ihere are too many together, the districts may be made 
smaller, that every man may be able to go to the window or door, and 
deposit his vote. 

He hoped that special legislation would not be permitted here. Another 
clause in the constitution says that a voter must have been assessed not 
less than ten days befora the election. The assessor's books must be the 
best evidence of this fact. He hoped the city and county of Philadel- 
phia would not be singled out and made the cause for the imposition of 
restraints on the right of suffrage which have not been asked for by the 
people. 

Mr. Coaxes, of Lancaster, demanded the previous question, and the 
number required by the rule having risen to second it, the call was sus- 
tained. 
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The question being " shall the main question now be put!'* 



PENNSYLVANIA CONVENTION, 1838. 351 

Mr. M*Gahen demanded the yeas and nays on this question, and they 
were ordered. 

The question was then taken and decided in the affimative as follows, 

viz: 

Tkas— Messrs. Ayres, Baldwin, Barclay, BamdoUer, Bamitz, Bell, Biddle, Brown, 
of Lancaster, Brown, of Northampton, Carey, Chambers, Chandler, of Chester, Chandler, 
of Philadelphia, Clapp, Clarke, of Beaver, Cleavinger, Cline, Coates, Chochran, Oope, 
Cox, Craig, Crain, Crum, Cunningham, Curll, Denny, Dickey, Dickerson, Fanelly, 
Fuller, Qearhart, Harris, Hayhurst, Hays, Henderson of Allegheny, Henderson, of 
Dauphin, Hiester, High, Keim, Kerr, Konigmacher, Long, Lyons, Maclay, M'Dowell, 
M'Sherry, Meredith, Merrell, Merkel, Montgomery, Pennypacker, Porter, of Lancaster, 
Purviance, Royer, Hussell, Saeger, Scott, Seltzer, Serrill, Sill, Smith, of Columbia^ 
Snively Stickel, Sturdevant, Taggart, Thomas, Todd, Young — 69. 

Nats — Messrs. Banks, Bedford, Bigelow, Brown, of Philadelphia, Clark, of Indiana, 
Oummin, Darrah, Dunagan, Doran, Earle, Fry, Gamble, Gilmore, Grenell, Hastings, 
Helffenstein, Hopkinson, Houpt, Ingersoll, Jenks, Kennedy, Krebs, Magee, Mann, 
Martin, M*Cahen, Miller, Overfield, Payne, Reigart, Read, Ritter, Rogers, Scheets, 
'Sdiers, Shellito, Smjrth, of Centre, Sterigere, Weaver, Weidman, Woodward, Porter, 
of Northampton, President pro tempore — 42. 

The following section being taken up for consideration, and no amend- 
ment being made thereto, the report of the committee was agreed to. 

*• Section 5. That elections shall be free and equal." 

The sixth section was read, and being under consideration in the words 
as follow, viz : 

*• Section 6. The trial by jury shall be as heretofore, and the right 
thereof remain inviolate." 

Mr. Biddle, of Philadelphia, moved to amend by adding to the end 
thereof the words as follow, viz : 

** It shall be granted to all persons who may be arrested as fugitives 
from labor, and who shall claim to be freemen." 

Mr. B. said the question which had been submitted to the considera- 
tion of the convention, was undoubtedly one of high importance, and he 
trusted that it would be considered calmly, and determined after that dis- 
passionate reflection its im;iortance demanded. Occasion had been 
taken, in the course of the debate in this body, to recur to the relative 
situation of the northern, western, and southern states. He never had, 
he never would utter a single syllable of unkindness towards that portion 
of our Union wliose misfortune it had been to have inflicted on them the 
curse of slavery. He thought there was no section of the country where 
the flame of liberty was purer, or where it burned with a more ardent 
flame. Nor did he think there was any portion of the Union where 
there was cherished a stronger desire to improve the condition of the 
coloured race, and prepare thom for their emancipation. 

Having said thus much, he must say, that a disposition existed among 
the people of that section to assert their rights against other parts of the 
Union. And, he trusted that while we saw the people of other parts of 
the country jealous of their rights, we would be equally tenacious of our 
own, and careful to avoid wounding the feelings of citizens of other sec- 
tions of our republic. It was not nec';ssary that he should at this day 
and on this floor, pass any eulogy on the trial by jury-^that best safe- 
^ard of the rights, liberties and lives of the citizens of .this free country. 



SS2 PROCEEDINGS AND DEBATES. 

The principle was engrafted on the constitution of the United States. It 
wa« also contained in the constitution of the commonwealth of Pennsyl- 
Tania, and he b)Filieved of every state in the Union. This universal 
acquiescence in the principle was the best proof of its excellence, and 
kow dear it was to freemen, and how deeply they deemed it to be con- 
nected with the perpetuity of their rights. 

Was there, he would ask, any necessity that an alteration should be- 
made in the constitution in this particular? Was there any occasion for 
the insertion of this principle in the fundamental charter, unless it could 
be manifestly made out that the section, as it stands, is not sufficient to 
guard the rights, and to prevent men from being deprived of their liberty ? 
In his opinion, then, a greater safeguard than now existed, was imperi- 
ously required. 

This, however, was not a question which affected a peculiat class of 
the community alone ; it was not a question which affected those only 
who had the misfortune to have a darker complexion than we have, but 
it was a question which might be brought home to all. There was no 
titizen here exempt from it. Every citizen was ^presumed to be free* 
Nobody in the commonwealth of Pennsylvania presumed another to be 
a slave. But, every man, at least prima /i*cic, was a freeman. All he 
(Mr.. B.) asked was, that every man who claimed to be a freeman— who 
claimed to be under the constitution and laws of Pennsylvania, a citizen, 
shall not be deprived of his liberty unless by the verdict of his fellow men, 
in his neighborhood, who shall have an opportunity of confronting his fel- 
low men. 

Did he (Mr. B.) ask any thing unreasonable? any thing that Pennsyl- 
vania was disposed to withhold ? What ! would any man in Pennsyl- 
vania have another deprived of his liberty — have the inestimable right of 
freedom taken from him, without a fair, open, and impartial trial by a 
jury of his peers ? He cou !d not — he did not believe it 

On motion of Mr. Meredith, of Philadelphia, 

The convention adjourned until half past nine o'clock to-morrow 
Morning. 
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SATURDAY, Fbbruart 3, 1838. 

Mr. Baldwin, of Philadelphia, presented a memorial from ciiizem •f 
Philadelphia county, praying that the right of trial by jury may be ex- 
tended to every human being : 

Which was laid on the table. 

Mr. FovLKROD, of Philadelphia city, presented a memorial of like im- 
port: 

Which was also laid on the table. 

Mr. Scott, of Philadelphia, presented a memorial of like import . 

Which was also laid on the table. 

Mr. Chandler, of Philadelphia, presented a memorial of like import: 

Which was also laid on the table. 

Mr. Cope, of Philadelphia, presented a memorial of like import : 

Which was also laid on the table. 

Mr. Earle, of Philadelphia ciiy, presented a memorial of like import : 

Which was also laid on the table. 

Mr. Cochran, of Lancaster, from the committee to whom were refer- 
red the amendments made to the constitution in convention on second 
reading, made report : 

That they find the amendments to the second article correctiy printed, 
with the exception of the word ** up," in the sixth line of the eighth sec- 
tion, which they recommend to be stricken out as superfluous. The re- 
maining sections of the said second article are submitted as they stand oa 
the printed files. 

And the said report was laid upon the table, and ordered to be printed. 

Mr. HiESTER, of Lancaster, from the committee to whom was referred 
the communication from the committee of the house of representatiTea, 
of the 31st ultimo, on the subject of furnishing each of the members of 
the legislature now in session, and its officers, with a copy of the De- 
bates of this convention, made report: 

That inasmuch as the subject of the distribution of the debates of the 
convention had been disposed of by this body before the receipt of the 
said communication, it would lead to difficulties again to open the subject ; 
and much disposed as this body might be to extend the desired courtesy 
to the members of that body, they could not do so without recon^'idering, 
and thus undoing the action of the convention heretofore had on that sub- 
ject. Your committee therefore recommend the adoption of the following 
resolution : viz : 

JResohed, That the Secretary transmit a copy of this report to the honorable the Heose 
of Representatives, and that the committee be discharged from the further consideratiqB of 
the subject 

Mr. Fry, of Lehigh, offered a substitute to the report, which he after- 
wards withdrew. 
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Mr. Craig, of Washington, thought it nncourteous to refuse the request 
of the legislature. The reasoning of the report did not seem to sustain 
the conclusion. The copies are asked for by the legislature. They will 
not be teady for this legislature, but may be for the next. 

Mr. Cox, of Somerset, thought the reasons for not complying with the 
request of the legislature were sufRcient. The object seemed to be to 
obtain the copies for this legislature. He was not aisposed to grant the 
request, because he was satisfied that the copies were desired for the be- 
nefit of the members individually, and not ol the legislature. 

Mr. CvMBiiN, of Juniata, asked if there was any resolution which di- 
rected the manner in which the reports of the debates should be distri- 
buted ? 

The Chair replied, that a report had been adopted, reconsidered, and 
adopted again. 

Mr Cummin, of Juniata, said that the books ought to be distributed 
in accordance with the views of the resolution, and that no change in re- 
gard to it should be made. The members of the piesent legislature who 
put in their claim for copies, were not better entitled to them than would 
be those of the next legislature. Copies of the debates would be dis- 
tributed among the different prolhonotaries* ofiices in each county of the 
state, where they would be open to every one. He would therefore vote 
against the amendment proposing to make a different disposition of the 
copies. 

Mr. HiESTER, of Lancaster, found that he was in error, and the gen- 
tleman from Somerset (Mr. Cox) right — that each member of the legis- 
lature wanted a copy foi himself. The delegate from Washington (Mr. 
Craig) if he could obtain a copy from each delegate of the convention, 
could have them distributed among the members of the legislature. But 
we could not take them from the delegates, unless we succeeded in ob- 
taining a reconsideration of the resolu*ion. This was the opinion of the 
committee. He thought as good a disposition had been made of the co- 
pies as could be made, and that the legislature had no right to claim any 
copies of us. 

Mr. Craig, of Washington, moved to amend the resolution by striking 
therefrom all after the word ** resolved," and inserting in liei; thereof the 
following, viz: **that the subject be recommitted to the ^committee with 
instructions to report in favor of the application of the state legislature." 

Mr. Smtth, of Centre, said he was not inclined to give up his shaie 
of the copies, as he was the only representative of four thousand taxables. 
The number of copies required to be distributed among the members and 
officers of the legislature would amount to one hundred and forty-six co* 
pies. He wanted all his share of the copies, and therefore could spare 
none. 

Mr. Jemks, of Bucks, hoped that the subject would not be recommitted. 
He approved of the report of the committee, and believed that a most ju- 
dicious distribution of the copies had already been made by the resolution 
already adopted. The principal object iu view was, to have the copies 
placed in some public station, where the people of the commonwealth 
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eoold have access to them. Seven copies would be his share of the dis> 
(lislributioiu and he should be at no loss how to (Iis))ose of them among 
the lyceums and libraries in his county. If the convention granted the 
request of the legislature, the copies given to them would most probably 
be locked up in private libraries, and thus would the public be excluded 
from the peiusal of thi^m. He wished that the amendment would not 
prevail, and that the report of the committee would be adopted. 

Mr. Clarke, of Indiana, asked for the yeas and nays, which were 
ordered. 

Mr. Fuller, of Fayette, said the object of having the debates was to 
give information to the people, and would put it to gentlemen, to say 
whether thirteen copies in the state library would not be a sufficient 
number, and which the members would have an opportunity of consult* 
ing whenever they chose. 

Mr. Dbnnt, of Alleghany, was inclined to support the amendment of 
Uie delegate from Washingion, because men occupying the high and pub* 
lie station of legislators would have a good opportunity of making a judi- 
cious use of their copies, by placing them within the reach of their 
constitnents, and spreading the information they contain among the people 
generally. He Uiought the request of the legislature ought to be grant* 
ed. If there were copies deposited in the lyceums, libraries, and other 
private institutions, they would be in the reach only of subscribers. But, 
by giving copies to those who occupied prominent public stations, they 
would be accessible to alL 

Mr. Russell, of Bedford, hoped the convention would act with some 
consistency, and determine to adhere to the report which was originally 
made, and which had the general approbation of the body. He appre* 
hended that the legislature were not informed of the terms of the reso- 
lution as it passed the convention, in relation to the distribution of 
the copies of the debates, or they would not have made this request.— 
They would have been satisfied. He could not see how we could com- 
ply with the request of th j legislature. It would be, perhaps, two years 
before the work was completed, and we ought not, he thought, to give 
copies to the present legislature. The third legislature, from this time, 
if any ought to have them, would be better entitled to ihem than the pre- 
seat legislature. He had been told, from good authority, that the print- 
ers would have five hundred extra copies, and public bodies and individ- 
uals might furnish themselves. 

Mr. Tbomas, of Chester, rose and said : 

Mr. 'President: I wish to make an observation or two upon the sub- 
ject now before the convention, in which I trust I shall be able to satisfy 
the gentleman from Allegheny, (Mr. Denny) as also the gentleman from 
Bedford, (Mr. Russell,) as to the means by which the gentlemen, mem* 
bers of the present legi^dature may severally be gratified with the use of 
a eopy of the debates and journals of this body, which appears to be so 
great a desideratum. By way of illustration, I shall mention the case of 
one gentleman, now a member from my own immediate district, who is 
an active friend of science and the dissemination of useful knowledge^ and 
IS such was instmmeatal in establishing a lyceum in his district, and 
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furnished an apartment for meetings of the society and the preservathNi 
of their collection of plants, minerals, ifec, as well as such books as might 
be procured by the society or presented to them. Now, under the res- 
olution annexed to the report of the committee upon the subject of dis- 
tributing these books, 1 shall feel bound to present this lyceum with i 
copy of each, and they will be placed in the immediate custody of this 
gentleman, and where he can at all times have access to them ; and I 
would recommend to every gentleman who is a member of the legisla- 
ture, and who is not already a member of a library or lyceum association, 
to attach himself as early as possible to some one of these institutions 
most convenient to himself; and where none such exist, let him exert 
himself to procure the establishment of the one ur the other, whereby he 
may at all times have access to these volumes while at home, for they 
certainly are not necessary for his informaiion while at the seat of gov- 
ernment, after the ample provision which has been made in the report of 
the committee for supplying the state library, and the book-cases in the 
halls of the legislature. By so doing, each member may have the satis- 
faction of aiding those institutions, which this body, by the adoption of 
the resolutions of the committee, have decided to be useful agents in the 
dissemination of knowledge ; iind certainly the consideration alluded to 
by the gentleman from Allegheny, that no person but a member of the 
institution could have access to these books, ought to be no barrier to their 
disposition as reported by the committee, when a tiifling sum in aid of 
the institution will entitle any person to all the privileges of membership, 
and give him the use of these Debates and Journals, although they may not 
be his own private property to dispose of at his pleasure. 

This method, whereby every member of the present legislature may 
be supplied with all the advantages which he could desire from the pos- 
session of a copy in his own proper person, appears to me to be so very 
appropriate, that I shall oppose the amendment of the gentleman from 
Lehigh, and vote in favor of the resolution of the committee as reported 
by the gentleman from Lancaster. 

Mr. M'DowELL, of Bucks, wished to know whether the resolution 

provided that the legislature should have those volumes only of the 

Debates already published, or the whole work when completed? lie 

would go for givmg them those published, but the remainder would 

belong to the next legislature. 

The question bsing taken on the adoption of the amendment, it was 
decided in the negative — yeas 31 : nays 83. 

Ybas — MeasTs. Chamber8,Clarke, of In(liana,CIeavinger, Cochran, Cope, Craig, Demiv, 
Dickey, Dickerson, Doran, Dunlop, Earle, Farrelly, Forward, Fry, Hastings, Hdfleo. 
#tein, Henderson of Dauphin, Hopkinson, Keim, Kerr, Martin, M'Cahen, Merrill, Read, 
Riter, Rogers, Saeger, bterigere, Taggan, White — 31. 

Nats — Messrs. Ayres, Baldwin, Banks, Bamdollar, Bamitz, Bedford, Big^ow, 
Brown, of Lancaster, Brown, of Northampton, Brown, of Philadelphia, Carey, Chand- 
ier, of Chester, Chandler, of Philadelphia, Clapp, Clarke, of Beaver, Claik, of Dau- 
phin, Cline, Coates, Cox, Crain, Crawford, Cram, Cummin, Cunningham, CurU, Difr' 
ragh, Dillinger, Fleming, Foulkrod, Fuller, Gamble, Gcarhart, Gilmore, Grenell, Hani% 
Hayhurst, Hays, Henderson, of Allegheny, Hiester, High, Houpt, Hyde, IngenoD, 
Jcnks, Kennedy, Konigmacher, Krebs, Long, Lyons, Maclay, Magee, Mann, M'DoweO, 
M'Sherry, Merkel, Miller, Montgomeiy, Myers, Nevin, Overfield, Ps^ne, PennypAekir, 
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Poitsr, of Lancasler, Pmnrbnee, Ritter, Royer, Rnann, ScheeCi, SeQsa, Seltzer, SeRill, 
BhelHlo^ dnudi, of Gohmibb, Smyth, of Centra^ Snirely, Stickd, BtxademA, 
TliamMy Todd, Weaver, Wooodwiid, Young, Porter Pmident pro ttms — 88. 

Mr. GuRLL, of Armstrong, moved to amend the resolution by stiikiug 
Iheiefrom all after the word ^'resolved,'* and insetting in lien thereof the 
following, to wit : '* that five copies of the Debates of the convention, 
when executed, be placed in the office of the secretary of the common- 
wealth to be distributed as shall be directed by law.** 

Mr. KoNioMACHBR, of Lancaster, said — Where are you to get them 
from t We have disposed of all that we are to receive. 

Mr. Gdrll was in favor of placing the one hundred and thirty-thre« 
copres in the office of the secretary of the commonwealth for distribo- 
tion. He regarded these books as public property, and that delegates 
ought not to appropriate them to themselves. 

The question being taken on the amendment, it was decided in the neg- 
ative. 

And the report of the committee was adopted. 

NINTH ARTICLE. 

The convention resumed the second reading of the report of the com- 
mittee to whom was referred the ninth article of the constitution. 

Sect. 6. That trial by jury shall be as heretofore, and the right 
thereof to remain inviolate. 

The question pending was on the following amendment offered by Mr. 
BiDDLB, to be added to the above section : 

** It shall be granted^ all persons who may be arrested as fugitives 
from labor, and who shall claim to be freemen." 

Mr. BiDDLE resumed his remarks. He said that he had taken occasion 
in his remarks, last evening, to be as clear and explicit as possible, in 
order to guard against any misapprehension in regard to the effort he was 
making to have the people of Pennsylvania protected in their rights, their 
liberties, and their lives. While there was so much sensibility at the 
south with respect to their peculiar rights, they must not complain if we 
also be alive to the maintenance and protection of those of the citizens of 
the north, especially of the coinmun wealth of Pennsylvania. The 
amendment that he had offered did not contemplate any interference with 
the rights of the south, or to prevent them from reclaiming their fugitive 
slaves in the commonwealth of Pennsylvania. His amendment only 
provided that if an individual arrested claims to be a freeman, he shall not 
be pronounced to be a slave without tlie decision of a jury of his fellow- 
countrymen. He would ask to whom this question applied ? He would 
answer that it applied to every citizen of the country, tha( all were deeply 
interested in it — that it affecu all alike. It was very true that none of us 
could be slaves tt> the colored race ! but it did not follow that none of us 
eould be claimed as slaves — as fugitives from labor, and as much, be made 
amenable to the existing laws as an individual whose complexion was of 
the deepest black. It was for us to say whether any individual in this 

TOIm XI. B 
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land — in this great, broad commonwealth of Pennsylvania, boasting thai 
all, living witiiin iis limits, are not only free, but secure in the enjoyment 
of their freedom ; it was for the people now lo say whether this libeity 
may be wrested from iliem, and not only during iheir own lives, but 
also that slavery may be liansroitted to their posterity, and that without 
the decision of a tribunal ol their fellow men : by the mere voice of a sin- 
gle individual. He, for one, would say, even if ihis question were only 
aj'plicable to the coloured race, that they ought lo be protected in their 
rights — that no Tree black, or coloured man, should be unwarrantably 
deprived of his liberty. We are told ih^t there is a prejudice existing 
against them so strong that it is necessary to deprive ihem of the ri«hl 
of voting. Now, it prejudice wus strong against ihem, did it not furnish 
a very good reason why we should guard ihem — protect them against dan- 
ger irom this wiong ? He trusitd thai there was not a man present but 
what would assent to the coloured race being protected by the law of the 
land, and who would say that ihey ought tu be protected. The ques- 
tion which w« were about to determine was widely diffeienl from that 
decided a few days ago. Many oenilemen on tliat occasion, who were 
against giving them the right of suilVage, expresstd their determination to 
protect (liem in their civil rights. If he could make it manifest that it 
was neressary to the proiecuon of their rights that trial by. jury should 
be granted ihem, unless there was something paramount in ihe laws and 
constiiuuou Ol ihc Uniitd tSiaies which would prevent us from acting on 
the subject — and, that there was not — he flattered himself ihat he could 
demonsiraie clearly lo tlio satisfaction of every man's mind. 

I yesterday (said Mr. B.) took occasion lo ask the question, whether 
there \^as any reason why we should ii terfere v^ilh the existing piovis- 
ions of ihe constitution, and should insert an additional clause. I will 
now answer thai, in ihe first place, there is a reason why we should give 
this subject a careful and attentive consideraiion, to be lound in the peti- 
tions and memoiials which have come from almost every quarter of the 
state, signed by upwards ot three thousantl inhabitants, praying this body 
to throw around iiiem the protection of the trial by jury in all cases wheie 
life or liberty may be at stake. 

If that large portion of our fellow citizens feel themselves insecure, or 
if any portion ot our fellow ciiizcns are in fact insecure, is not that a suffi-* 
cient reason why we should give our calm, and deliberate and unbiased 
attention to a subject of such momentous import. 

But, Mr. President, independent of tins ccnsideratii;n, I apprehend 
tiiai we have abuni.anL pioul that li.berurity does exist And 1 will here 
ask the attention of the convention to the following points : 

Firstp^What is the existing stale of the law ? 

Secondly — What is the mischief complained of? 

And, Thirdly — What is the remedy demanded at our hands ? 

First, (hen, what is the existing state of the law? 

In the fourth ar.iele of the constitution of the United States, section 
two, paragiaph three, we find the following provision ; 

»*Np person held to service or labor in one state, under the laws 
thereof, escaping into another, shall, in consequence of any Jaw or rega- 
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lation therein, be discharged from such service or labor ; but shall be 
delivered up ou claim of ihe party to whom such service or labor may be 
due." 

It is no part of my desire, continued Mr. B., to disturb a single word 
or letter of this clause in the constitution of the United States ; on the 
contrary, I ask that every word and letter of ii may be strictly construed, 
and ihatits due force may be given to it. 

There is not an individual in this body who would more ardently 
sanction the supremacy of the constitution and laws of the United Slates, 
or who would more indignantly frown down every attempt at nullification, 
than the humble individual who now addresses you. 

This then,. 13 the clause of ihe constitution of the United States; and 
under it the act of congress of the I2th of February, 1793, was passed. 
I will not at this moment enter inio the question of the validity of that act, 
though I hope to be able to show, before I close my argument, thatit was 
passed in utter violation of the constitution of the United States. 

Of this hereafter ; at present I will ask what are its provisions ? 

The thiril section is as follows :-^ 

•'When a person held to labor in any of the United States or in either 
of the territories nortli-west or south of the river Ohio, under the laws 
theieof, shall escape into any other of the said states or territories, the 
person to whom such labor or service may be due, hU agent or attorney, 
is hereby empowered to seize or arrest such fugitive from labour, and to 
take him or her before any judge of the circuit or district court of the 
United StJites, residing or being within the slate, or before any magistrate 
of a county^ city, or town corporate wherein such seizure or arrest shall 
be made, and upon proof to the satisfaction of such judge or magistrate, 
either by oral testimony or aflidavit taken before and cenified by a magis- 
trate of any such state or territory, that the person so seized or arrested 
doth under the laws of the state or teiritory from which he or she hath 
fled, owe service or labor to the person claiming him or her, it shall be 
the duty ofsuch judge or magistrate to give a certificate thereof to sucjii 
claimant, his agentor attorney which shall be sufficient warrant for remov- 
ing said fugitive from lab r to the state or territr>ry from which he or she 
fled." 

Thus, continued Mr. B., the party claimed as a slave may be dragged 
before any one of the may[istiates of the county in which he maybe 
found. In some of the counties we know that these magistrates are very 
numerous; and for the character of some amoitg the number, for the 
extent of the confidence which is to be placed in any thing they may do, 
or the credit which is to be given to any thing they may say, I can refer 
to the testimony which has frequently been borne by members on this 
floor. 

The party, I say, may be dragged before any one of these magistrate, 
even though his character may be such that no man would trust him to 
pass on his most paltry civil right, much less on a question involving his 
life or liberty. 

It matters iK>t ; the agent or attorney has a right to take him from his 
humble home, in the dead of night, and to carry him before a magistrate 
of his own selection. And when he gets him there, what has the magis-^ 
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trate to do ? He has to hear the case. In what manner ! Either upon 
oral testimony or upon afiidavit. 

Yes, sir, these are the very words of the act of congress. An ipdivid* 
«al within the commonwealth is to be seized without process of law — ^is 
to be carried before a magistrate of the selection of the man who claims 
him — is there to be tried, not in a public cuurt house, but probablv in the 
private office of the magistrate. And tried upon what testimony?. 
Either upon oral testimony or upon affidavit. 

If any individual be charged with an assault and battery which may 
involve a penalty, perhaps, of five dollars, he has a right to confront his 
accuser — to look his witnesses full in the face. He has a right to slBcure 
the services of able counsel to throw protection atouud him ; while the 
unfortunate individual whose liberty or life may be at slake, is to be tried 
either upon oral testimony or upon affidavit. 

Affidavit, sir ! How taken ? Taken in his absence — taken without 
cross-examination — taken without any opportunity having been afforded 
him to show the character of the witness who may be brought to testify 
against him, or that the statement of that witness is not entitled to any 
credence. 

And this magistrate thus selected by the party claiming^ and upon such 
testimony, is to pass the irreversible decree, which must consign a human 
being to the hands ot an agent who has then the power immediately to 
remove him beyond the jurisdiction of the commonwealth. 

It has been decided that no writ of habeas corpus — no writ de homine 
replegiendo — no process which your highest court can grant, can rescue 
this unfortunate being from the grasp of the agent, into whose hands 
he is thrown on such testimony, and after a trial before such a mag- 
istrate. 

Am I stating the law, as it now exists, correctly? Is there any thing 1 
have said which the record does not fully sustain ? Let the mc^mbers of 
the convention examine the law for themselves, and if I have in any man- 
ner stated it inaccurately, I ask that I may be corrected. 

If I am correct, as I do not doubt, what a state of things is presented to 
our view ? Sir, can it be possible that we hold our liberties and our rights 
by a tenure so frail \ 

But who is the plaintiff? Here we have an important question — who 
is the plaintiff P 

Do the generous, the chivalrous, the patriotic, the benevolent inhab- 
itants of the south come among us in pursuit of their fugitive slaves ? It 
is true -that they have on some occasions done so — but tiie instances are 
rare. The trust ^s generally conferred upon an agent ; an individual* 
probably, whose occupation is that of slave-hunter. 

He is the man who comes among us armed with these high powers. 
And is not tiie very nature of the office odious, disgusting, and degrading 
in itself — such as almost the humblest individual would scorn to hold? 
And is it to such an agent that you would entrust powers so high, calcu- 
lated as they are to subject the rights and the liberties of your> fellow 
citizens to tyranny and^oppression, and to make them slaves? 

Aut I have said that the agent of the claimant, from the moment in 
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which he gets the certificate, cannot be prevented, by any process of law, 
icsaed by any court, from cairying the individual beyond the jurisdictioA 
of the commonwealth. 

What then becomes of the individual when he is thus carried away? 
Is this agent even bound to make any return of his fate? Is he bound to 
render to the law of the commonwealth an account of the person to whom 
the vibtim has been delivered, where he may have been left, or in what 
manner he may have been disposed of? Not at all.. The last we hear 
of the unfortunate being is that he is delivered over to the agent to take 
him out of the jurisdiction of the commonwealih* Beyond this all is 
ignorance, all is darkness. 

We may indeed be told that the laws of several of the southern states 
grant him a trial, if he should demand it. But what security have w« 
that he will ever be carried to any southern state? What security have 
we that he will not be forthwith put on shipboard and conveyed to the 
West Indies? 

Where, I ask, is oui security ? or is it such as any man v^ithin the 
sound of my voice would be willing to risk his most trifling right upon ? 
Sir, there is no security. Is the agent, then, bound to render no account? 
None at all. The victim is carried away beyond the jurisdiction of the 
commonwealth, and there is nothing more to be heard of him aftev- 
wiards. 

Now, is it not enough, simply to state the fact that such is the condi- 
tion of the law of congress at the present time, to make every citizen of 
the commonwealth believe it to be his bounden duty to place around his 
fellow men some security against ihe abuses of such an injurious and 
oppressive law ? Ought not every citizen to turn his attention to it, with 
a view to devise a remedy for the abuses that are naturally incidental to a 
law of this description. 

But we are not without legislation upon this subject in our own com- 
monwealth. The legislature of Pennsylvania felt that this was a subject 
of engrossing importance, and upon the 25th of March, 1836, they passed 
an act of assembly. 

The time within which my remarks must be confined will not permit 
me to read this act, but I will refer to its provisions for a moment. I ask 
gentlemen who may feel desirous of information, to turn to Purdon*8 
Digest, title negro, and there they will find it. 

The act provides that no individual shall seize upon another without 
process first obtained, or an application to a magistrate, on the oatk 
of the agent, and the affidavit of the claimant. 

This, it is true, was a sort of security, and improved the condition of 
things — but feeble was the security and partial the improvement. And 
upon this state of the case, a warrant is to be issued. And what ii to b« 
4one with the warrant ? The fugitive is to be arrested — and before whom 
is he to be carried? Before an?/ judge; still leaving it optional to* th« 
party to apply to a magistrate who would designate a judge of the county 
of his own selection. And what next? The claimant is to prove his 
•ase to the satisfaction of the judge; the judge is thereupon to grant his 
vaiprant, and the individual is to be delivered over to the agent. 
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Does this remedy the evil? By no means. The law leaves. ti 
plaintiff the power lo select his judge. And tLeii without a jury- 
out the publicity which a just and equal administraiion of the laws re 
tobegiven to such proceedings, and without confronting the witness- 
judge is to pass upon the question of the liberty or slavery 4)^ the 
yidaal claimed. 

It is true, that the act does provide, that if the individual claimec 
slave asks for delay and shows some ground on which it shoul 
allowed, the magistrate shall grant it. But what security is there in 
The security of the individual is the judge. But who is the indi^ 
just brought before the judge? Will those filling eminent stations- 
tbose who have a knowledge of their rights and an ability to assert 
be the individuals upon whom the operation of this law is to 
No, sir; it will be upon the humble, the weak, the unfortunate 
destitute, and the ignorant. They are the persons who are to be br< 
before the judge, terrified, dismayed, bowed down to the earth. 

Are the wealthy here to assert their rights, to say that the] 
oppressed and persecuted — that they want time — and that they wi 
1)6 judged and condemned in a corner? No, sir, it is the heart-bi 
being — desolate — dismayed — his judgment almost driven from its 
he it is who is to be brought before the magistrate on the question < 
freedom or his bondage. He it is whose rights are thus to be p 
upon, finally and irreversibly. 

This then is the existing law of the United States, as controlled o 
the laws of the commonwealth of Pennsylvania. I say •* control 
because the act of assembly of this state, provides that' any magi 
who shall proceed upon the act of congress in violation of the provis 
the act of assembly, shall be guilty of a misdemeanor, and on convj 
of the offence, shall be punished in the manner therein prescribed. 

Here then, Mr. President, we have evidence before us that the Bi 
Pennsylvania ^as legislated upon this subject. We have evidence t 
us that the legislature of Pennsylvania has undertaken to say tha 
ti'f// control the act of the congress of the United States, at least so 
our own magistrates are concerned. And such is the state of things : 
present time. 

Is there an individual here present who is willing to go home i 
fellow citizens, and to sav — *' thus we found vou — thus we leave 
and thus your rights and your liberties are to be passed upon ? 
may be deprived of the right of trial by jury — you may be carrie( 
bondage in which you and your children way be held to the lalea 
terity. We knew all this— we had warning of all this — but we re 
to aid you." 

I repeat the question, is there one member of this body who is pre 
to go home to his constituents, and to render to them such an accot 
the trust which they have reposed in his hands ? 

But as an answer to this, it is said that the party claimed as a sla 
to be taken to the south for trial. In reference to the trial which he 
expect to have, I will say in the words of the late Chief Justice M'Ke 
this state — honored and beloved as he was by all of us — that **in 
cases trial is but a cruel mockery." 
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What is there to jruanl an individual thinking he ia secnred by the pro- 
teetidn which our laws throw around him, against the devices ofihe 
kidna[>per? What n^ode of kidnapping so easy as for one man to fabri- 
cate the oaihofthe supposed owner, and thus to seize upon an individual 
and carry hitn before a magistrate. 

A. iuan who '.vould ba guilty of the ciimtj of kidnapping in any shnpe, 
would not hesitale mucli as to the mt^ans by which his object wa^ to be 
attained. He would not hesitate to s-vell the catalov^nn; of his cri;ni3S by 
Buper-adding forgery to perjury. And iviiere. under our existing laws, 
is security to be found against the kidnapper? I will suppose a further 
case. 

Suppose that a foul conspiracy should be firmed, — and I regret to say 
that such an instance has been known in our country — lo carry away from 
, among us one of the fairest anil loveliest of women. And suppose that 
an agent should come to peize upon her, under process of law— from a 
magistrate of his own selection — such a majjisirate as we have had 
described to us on thir» llpor — should appear before a judge, exhi!)it over' 
whelming aflidavits and certificates fibricated for the; purpose— and should 
succeed in carryinj; her bevond the limits of your commonwealth. What 
security, I ask, is there, tliat the case thus hypoihetically put, may not be 
realised in Pennsylvania? 

Has there not been such a onspiracy in our country? All sexes- and 
classes are liable to be thus dragged away; and, probably, none more so, 
than the class to whom I have just alluded — with the view, probably, of 
being forced into some hateful marriage. And are we willing, at this 
time of day, to drag oii our lives under llie fear that such an occurrence is 
possible, and that it may lake place under the colour of law ? 

I propose, now, Mr. Cliairnin. t.» lura ag^ain to the constitution of tho 
United States, with a view to •5ht>w liiat thai constitution invades no riirhl 
of state sovereignty ; — that it i^rants to no government, either to our own 
general government, for which (Pennsylvania fe:^ls a most devoted attach- 
ment, or to the government of any state, ilic power to come within the 
limits of ourcommonwealtli, a:rl to asserK'iaimti so obviously inconsistent 
witii the security of the rights n.jdthe lilxjr.ies of all our citizens. 

At the ou'setof my aigumeni. I brought to the notice of the convention, 
that clause of thecjonstitinion of the United Stitss, which speaks of per- 
sons held to service or labor. Tnat the convention may better understand 
my positions, I will here read it again: — 

It provides that ** no person held to service or labor in one stale under 
the laws thereof, escaping int > anoth'.r, shall, in consequence of any law 
or regulation therein, be discharged from such service or labor; but shall 
be delivered up on claim of the party to whom such service or labor may 
be due." 

Now, continued Mr. B.. I will ask whether the words "delivered 
up,*' have not a legd signification ? And I ask the learned judge of the 
United States court, who has a seat on this floor, (Mr. Hopkinso i) and 
lo whose legal acquirements and r?search no gendeman defers more res- 
pectfally than myself; I say I will ask him whether turning to the laws 
of nations— whether turning to judicial history, these words have not 
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received an interpretation ; and whetherunder that interpretation, the words 
are held to mean that the citizens of one sovereign state may come into 
another, and seize whatever he may thinic proper ? The right of deliv- 
ering up is an attribute of sovereignty ; or under our peculiar form of 
government, of him who stands in the place of the sovereign, as the 
executive magistrate — the representative for that purpose, of the sove- 
reignty of the people. 

I ask, then, whether the only distinction which exists between the two 
eases is not this : — that in the case of a fugitive on account of crime, the 
executive demands the criminal ; whereas in the case of a fugitive from 
labor, the individual, or his agent or attorney, demands him. And why ? 
Because the flight is from the outraged laws of the commonwealth, and 
there is no individual injured, except so far as he is a component part of 
the whole; but when he is a fugitive from an individual, what is that in- 
dividual to do ? is he to be entitled to do that which the executive mag- 
istrate dare i ot do ? If an individual flies from the insulted laws of the 
commonwealth, that common wealth dare not send her officers among 
us to carry him away, but must respectfully apply to the executive mag- 
istrate for his delivery. And then the executive, in fulfilment of the 
compact contained in the constitution of the United States, surrenders 
the party to the commonwealth from which he ha« fied. And is it not to 
be said, that in the case of an individual all these guards which are 
thrown around us against the improper action of the sovereignty of a 
sister state, are to be dispensed with ; that a power is to be conferred 
upon an individual, or the agent of an imlividual, which is denied to a 
sovereign state ? 

1 contend that the words *• delivercil uj/* and the words •' seized and 
carried away," are not synonymous. No* they are not synonymous, 
but, on the contrary, they are in direct coniradiction to each other. The 
former imply that he shall be delivered up, by whom ? — by the sovereiga 
of the Slate to which he hay Tied. 

But are the laws silent on ihis subject? It was considered long before 
the constitution was adopted ; and the ri^'lit under the law of nations to 
claim a fugitive from jusiire, is one which n'wes rise to great discord of 
opinion. Grotius, ^nd some other wriieir^ on the law of nations, held 
that when a criminal has fled from justice, ihe government of the coon- 
try into wjiich he dees, is bound either to punish him according to hit 
crime, or force him to leave the country, (;r detain him. Other writers 
on international law hold a different opii ion. And the late chief justice 
of this commonwealth says, that they are not bound to do anything of 
the kind, but that the matter rests on the discretion of the governor of the 
state to which the person may have fied. I wish that time was allowed 
me tQ advert to the books, and to read conclusive proof, as L might do, to 
shew what is the true meaning of the words *' delivered up." 

But, Mr. President, this is not all. I am about now to advert to an 
authority for which I do not feel quite so much reverence as some gen- 
tlemen feel ; although, as to the illustrious dead, I do not design to say a 
word in disparagement. I refer to the authority of Thomas Jefiferson, 
who denies the existence of such a right. His authority, given as secre- 
tary of state, at the time the illustrious Hamilton was secretary of the 
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treasury, and when the first, and best, and greatest of men presided in 
the supteroe executive chair df this Union — I mean the father of his 
eountry. And not only is this a law upon the subject, but it has been 
practiced on. The case of Jonathan Robbins is familiar to all of us; and 
the greatspeeqh of Chief Justice Marshall must be in the remembrance of 
all who are acquainted with the history of the country. But, upon what 
ground did Chief Justice Marshall place the surrender of Robbins ? upoi 
the grpund that it was made obligatory to do so by treaty. And this 
clause in the constitution of the United States is nothing more nor less 
than a perpetual treaty between the different sovereign states which con- 
stitute this confederacy. 

But by whom was he to be derivercd up? Was a foreign nation to 
send an agent to grasp him — lo carry him off, as it were, by force ? 
No-— if such an attempt had been made this whole nation would bars 
risen in indignation to repel the outrage ; from one end of our Union te 
the other, there would have been a universal cry that the honor of the 
country should be vindicated. But this is not all. We know that there 
have been two cases in which peremptory demands have been made ; that 
is to say, in the case of the chevalier Delanson, and the case of the sail- 
ors of theship Jupitei. It was in this lattei case that Mr. Jefferson ex- 
pressed his decided opinion that, unless bound by treaty to that effect, 
there was no ground for delivering up a fugitive from one sovereign to 
another. In all these cases, in all the works upon the subject, the de- 
livering up of the fugitive is to be made by the executive of the country 
to which he has fled. 

And how is this delivering up to take place ? Is it to take place under 
the will, or according to the rules prescribed or dictated by the country 
from which the individual may have fled. No — but it is to take place 
subject to the laws of the country into which he may have fled. It is 
their own right of tins latter country; the safety, nay, it may be, the ex- 
istence of the people of that country may require that this should be so. 
What, sir ! a foreign people send emissaries to take away our citizens 
ander the pretext that they are to be delivered up ! Such a doctrine is 
unheard ol in any othei quarter. I trust it is not for the free people of 
this commonwealth tamely to surrender so important a right. I trust that 
•he will always be so distinguished for her love of liberty and the love 
of her citizens, as never to turn recreant to the sacred trust which has 
been reposed in her. 

But, Mr. President, I may be told that to interpose the trial of a jury 
is equivalent to a refusal to deliver up. I deny the position. It is no 
such thing. A trial by jury may take place within twenty-four hours 
after the individual has been seized. Let a general law be passed re- 
quiring the sheriff when such a claim is made, to summon a jury, and 
that no delay shall be interposed, and thus to provide that no human being 
•hall be deprived of his liberty or rights without being heard before a jury 
in his own defence. 

But it is said that the commonwealth has no right to legislate on this 
•abject. Have we not already done so ? The same law which denies 
our right to pass a law providing for the trial by jury, is entirely inco»- 
sistent with the existing provisions of the aet of assembly. I trust^theve 
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is no one here, whatever may be the validity of the act of congi-esa, (and 
I have yet many more vital objections to uriie ao^ainst it) or whatever 
may be our objections to declaring the act of concrress uneon»titutional, 
which, as we all know, can' only be done by means of our courts; I say^ 
I trust there is no gentleman here who will rriise any objection against 
the exercise, on the part of the commonwealth of Pennsylvania, of a 
proper control over the magistrates who hold their appointments under 
her constitution and her* laws, as she has heretofore done. I wish very 
much to hear the opinion of my venerable friend, the judge of on« of ihe 
United States courts, on this question. 

I will now read an extract from an opinion given by the late Chief Jus- 
lice Tilghman, in the case of the commonwealth against Deacon, and 
which is to be found in the tenth volume of Sergeant and Kawle'sReports. 

" Having now gone through all the European oninions and authorities, 
I will make a few observations on them, before I consider what is far 
more important: the opinions and authorities in our own country, 

•' That no crime should go unpunished, and that the government which 
protects a fugitive from justice, becomes the abettor, and in some meas- 
ure the partner of his crime, is a beautiful theory, but attended in prac- 
tice with many diffic'ulties. If uU nations had the same idea of crimes, 
and of punishments, and if all were equally uprij^ht and impartial in the 
administration of justice, there could be no cause of com^rlaint if the 
accused were always sent for trial to the place of his offence ; indecid that 
would be the most proper place, because in general, there the evidence is 
to be sought. But it is not so. What some consider as a slight offence, 
is by others deemed worthy of death. In some, an impartial trial may 
be expected. In others, trial is but a cruel mockery. For these and 
other reasons, the theory of Grotius has not been adhered to in practice. 
He says himself, that for ages it has not been the custom to demand the 
delivery of a fugitive, except in case of crimes against the state, and 
other heinous offences. And all who have ddopted his opinion, mention 
crimes against the state, as ;>eculiarly those in which an offender should 
find no protection 

** Now, It must be confessed, that in a mild, paternal government, trea- 
son is the greatest of crimes. Dut when government becomes oppressive, 
the best citizens, with the best intentions, may be implicatedJn treason; 
and therefore it is, that the very crime which Grotlns denounces as that 
which should be cut off from all asylum, is precisely the one, to which, 
at the present day, an asylum is always granted by liberal and enlight- 
ened nations." 

" There are at this moment, both in England and America, fugitives 
from Frapce, Spain, Portugal, Savoy and Naples, all guilty of treason 
by the law of their respective countries ; yet all living in undisturbed 
quiet, all trusting with undoubting confidence to the protection of the gov* 
ernment to which they have fled. To say nothing of ourselves, would 
England give one of these people up ? Or rather, would it not be deem- 
ed almost an insult to demand a delivery? The most heinous crime, 
next to treason, is murder ; yet there, the degrees of guilt are so widely 
different, that the nature of each case should be well considered before 
a fugitive is given up,^' &c. ' 
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•* III 8hort, a crime can scarcely be conceived in which the ilejfrecs of 
guilt are not so various, that the sovereign on whom a demand is made, 
ought to exercise his own judgment, and determine, according to the cir- 
cumstances of the case, whether or not the fugitive should he surrendered." 

This then, continued Mr. B., is the case as left by the law of nations. 
But what does it say ? That the delivering up is to be made by the sove- 
reign, and that he is to exercise his discretion. Where there is a treaty, 
that treaty is law between the parties, and both sovereigns are alike 
bound by it. In this case, as in the case of .Jonathan Kobbins. the con- 
stitution of the United i^^tates gives no light to invade, but provides, just 
as the treaties here provided, for the delivering up. 

I pass on. The chief justice continues : — 

'* The more deeply the subject is considered, the moie sensibly shall 
we feel its difficulties; so that upon the whole, the safest principle seems 
to be, that no state has an absolute and perfect right to demand of an- 
other the delivery of fugitive criminals, though it has whnt is called an 
imperfect right, that is a right to ask it, as a matter of courtesy, good 
will, and mutual convenience. But a refusal to grant such request, is no 
just cause of war. No nation has a right to ask the delivery of a fugi- 
tive, for the purpose of wreaking its vengeance on him." 

Thus again, continued Mr. B., you find the opinion of this great 
judge to be in accordance with the letter of the law of nations. In ihrow- 
in^r out his opinion he treats this act of delivering up as an attribute of 
sovereignty." 

I no« read the opinion of Mr. Jeflerson, as quoted in the opinion of 
Chief Justice 'J'ilghman. 

•• The laws of this country take no notice of crimes committed out of 
their jurisdiction. The most atrocious offender, coming within their pale, 
is received by them as an innocent man, and they have authorized no one 
to seize or deliver him. The evil of protecting malefactors of every 
dye, is sensibly fell here, as in other countries ; but until a reformation 
of the criminal code of most nations, to deliver fugitives from them, 
would be to become their accomplices. The former is viewed, there- 
fore, as the lesser evil. When the consular convention with France 
was under consideration, this subject was attended to ; but we would 
agree to go no further than is done in the ninth article of that instrument, 
where we agree mutually to deliver up, captains, officers, marines, frailors 
and all other persons being part of the crew of vessels, d^r*. Unless, 
therefore, the persons before named be part of the crew of some vessel of 
the French nation, no person in this country is authorized to deliver them 
ap, but on the contrary, they are under the protection of the law." , 

In the conclusion of Mr. Jefferson's letter, he savs : 

'' I have not yet laid this matter before the President, who is absent 
finom the seat of government, but to save delay, which might be injurioof, 
I have tiken the liberty, a« /Ae case is plain^ to give you this promifsory 
answer. I shall immediately communicate it to the President, and if he 
shall direct any thing in addition, or alteration, it shall be the subject of 
another letter. In the meantime, I may venture to let this be considered 

a ground for your proceeding." 

The Chair here announced that the boor had expired. 
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Mr. Woodward, of Lnzerne, said he could not deny that this qaestion 
presented a strong appeal to our sympathies. It would be grateful to his 
feelings to place the coloured people on a footing with the whites, if there 
were not objections to his mind insuperable. The gentleman from Phil- 
mdelphia had promised to show that this was not the case. 

Mr. Diddle explained. He had not shewn it, because he had not 
reached that part of his remarks. 

Mr. Woodward resumed. He wished to shew that this could not be 
done' without a violation of the fundamental law which is the supremfi 
law of the land. If it should be found that such provisions as the present 
must have that effect, then there is an end of the question, and it is in 
Tain to invoke our sympathies, and to appeal to the feelings of men. 
There is an end of the question. Let us see how matters stand. The 
fourth article of the constitution of the United States contains this clause: 
^' No person held to service, or labor, in one state, under the laws thereof, 
escaping into another, shall in consequence of any law or regulation 
therein, be discharged from such service or labor, but shall be d^liv^red 
up on claim of the parly to whom such service or labor may be due." 

Allow me said (Mr. W.) to say in answer to all which gentlemen have 
said of the inability of one power to take their property from another^ here 
is a treaty by mutual compact which secures to the citizen of a state the 
right to have delivered up to him any servant to whose services or labor 
he is entitled. This is the language of the constitution of the United 
States. Under this constitution was enacted by congress the act of con- 
gress of 1793 ; the third section of which is as follows :— 

** Section 3. Jind be U further enacted. That when any person held 
to labor in any of the United States, or in either of the territories in the 
north west or south of the river Ohio, under the laws thereof, shall es- 
cape into any other of the said states or territories, the peison to whom 
'Such labor or service may be due, Iiis agent or attorney, is hereby em- 
powed to seize or arrest such fugitive from labor, and to take him or 
her before any judge of the circuit or district courts of the United States, 
residing or being within the slate, or before any magistrate of a county, 
city or town corporate, wherein such seizure or arrest shall be made, 
ahd upon pioof to the satisfaction of such judge or magistrate, either by 
oral testimony, or affidavit taken before, and certified by a magistrate of 
any such state or territory, that the person so seized oi arrested, doth, onder 
the laws of the state or territory from which he or she fled, owe senrict 
or labor to the person claiming him or her, it shall be the duty oif such 
judge or magistrate to give a certificate thereof to such claimant, his agent 
or 'Attorney, which shall be sufficient warrant for removing said fugitive 
from labor, to the state or territory from which he or she fled." 

The next section of this act imposes a penalty of five hundred dollars 
(in any one who shall knowingly obstruct the seizure of a fugitive from 
.abor, or shall conceal such fugitive. The act of congress therefore pro- 
vides that a fugitive from labor shall be delivered up, ** upon proof to the 
satisfaction of such judge or magistrate;*' He would ask then^ thei« 
members who are called on to vote for this amendment, and lyhose sym- 
pathies have been as painfully as eloquently appealed to attend to ths 
<^onsiitutional law on the subject. The fugitive is required to be deliver- 



PENNSYLVANIA CONVENTION, 1838. $81^ 

•d ap on proof to the satisfaction of the judge or magistrate. The 
amendment would make the sixth seeiion of the constuution read thus: 

The trial by jury shall be as heretofore, and the right thereof remain 
inviolate. It shall be granted to all persons who may be arrested as fu- 
gitives from labor, and who shall claim to be freemen." Incorporate this 
amendment into your constitution, and you say fugitives from labor shall 
be delivered to the roaster on proof satisfactory to a jury ; not the magis- 
trate or judge, which is all the constitution of the United States requires, 
but to a jury under the law of Pennsylvania. He asked gentlemen to 
say if here would not be a ditect collision between the act of congress to 
which he had leferred and the act of the state. The master might repos- 
sess his property on satisfying a magistrate under the act of the United 
States, and where does this convention obtain the power to go further, and 
say be shall satisfy a jury of our citizens? This then is the question : 
Can we demand more of the owner than the law of the United States de- 
mands ? I say not. The act of congress is the supreme law of the 
land. The second clause of the sixth article of the constitution of the 
United States is in these words : — 

** This constitution and the laws of the United States which shall be 
made in pursuance thereof: and all treaties made, or which shall be 
made, under the authority of the United States, shall be the supreme law 
of the land; and the judges in evciy state shall be bound thereby, any 
thing in the constitution or laws of any state to ibe contrary notwith* 
standing.'* 

What then is proposed by the amendment of the gentleman from the 
city ? That which every judge aud magistrate in the state is bound and 
sworn to disregard. What is the use of putting into the constitution what 
moat fall still born ? Is this a tit subject for an exciting discussion — 
for eloquent and inflammatory appeals to the passions — to rouse the feel- 
ings of the north and the south ? No. The question ought to be 
looked at calmly and dispassionately, and when we find such a clause in 
the constitution of the United Slates, it is our duty as citizens, as states- 
men, as men, to bow to that sovereign provision, and not do .what must 
be Toid as regards the officers of this commonwealth. There is one 
way only of getting through this difficulty, and that is by meeting the 
issue boldly, and declaring the law of the United States to be wrong, and 
this most be done before we can admit this amendment into our constito- 
tion. An act of congress, passed only four years after the constitution 
of ihe United States was framed, under which thousands and tens of 
thousands of fugitives from labor have been restored to their owners, 
must now be ascertained and declared to be unconstitutional and void, 
and we are called on to put this clause into our constitution, because it is 
anconstitutional and void ! He agreed, that if it was so, it is competent 
Tor us to provide to carry our own views into efiect by state legislation. 
But he denied that it was so. The constitution of the United States was 
a eompromise between the people of the slave holding states and the peo- 
ple of the non-slave holding states. The compromise was evident 
throQgh the whole of that instrument. 

Every gentleman who hears me knows that the wise framers of the 
eonstitation of the United States, with singnlar delicacy » avoided the ose of 



270 PROCEEDINGS AND DEBATES 

the term slaves throughout the whole of that instrument. It declares, for 
instance; that '* representatives and direct taxes shall be apportioned 
among the several slates which may be included within this Union, ac- 
cording to their lespective numbers, which shall be determined by adding 
to the whole number of free persons, including llvose bound to service 
for a term of years, and excluding Indians not taxed, three fifths of M 
other persons.^* This you find in the firj»t article of the constitution ; 
and in the very basis of representation you find an evidence of this eom- 
prornise with slaves wiio constitute a part of the compromise, and a part 
also of the basis of representation. 

I refer also to the ninth section of the same article of the constitution 
of the United States, which provides that *' the emigration or importation 
of such persons as any of the states now existing shall think proper to 
admit, shall not be prohibited by the congress prior to the year one 
thousand eight hundred and eight, but a tax or duty may be imposed on 
such importation, not exceeding ten dollars for each person/' 

There was another concession made by the people of the states to the 
slave-holding interests of the country. And let me here remark, that 
the state of Pennsylvania, in the convention which framed the federal 
constitution, was opposed to this principle, and that she voted against it 
along with the states of New Jersey, Delaware :md Virginia. It was 
carried, however, by the votes of the other states, all the non^slave- 
holding states of the east voting in favor of it. 

The provision which has been referred to in the fourth article of the 
constitution of the United States, is another of the concessions made 
to the slave-holding interests. Thus this constitution, was formed upon 
the principle of forbearance — made between the people of the slave- 
holding states and the people of the non-slave-holding states ; ai^d oiie of 
the evils suffered by the people of the slave-holding states was the escape 
of their slaves and their flight into territory over which the constitution 
and the laws of the slave-holding states did not operate^ It was 
necessary, ^ therefore, in this compact, this bargain — for such it 
was — to insert a provision which should secure to the people of the 
slave-holding states some mode of asserting their rights and of re-claimiDg 
that which, according to universal consent, was their own. And then it 
wus that the provision was inserted in the constitution that '* no person 
held to service or labor in one state under the laws thereof, escaping into 
another, shall, in consequence of any law or regulation therein, be dis- 
charged from such service or labor; but shall be delivered up on. claim 
of the party to whom such service or labor may be due." 

Now, the question presents itself by whom was this power to be car» 
ried out ? By congress or by state legislation ? It could not most as- 
suredly be carried out by the legislative power of the slave-holding states, 
because the laws of those stales could not operate in the territory of ano- 
ther sovereign-— an independent and republican state. Of that there can 
)>e no question. It could not be carried out by the law of the state to 
which the fugitive fled, because the sentiment of the people of that state 
might be, as the sentiment of the people of some of the states has since 
that time become, entirely opposed to the institution of slavery inallits 
forms and aspects , and to such an extent as to make them disregard all 
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the constitQtional provisions which were throwfi out for the protelction 
of the slave-holding interests, and deny to those interests thai which ab- 
solutely belonged to them under the constitution. 

By whom« then, could this constitutional provision he carried out? 
[ answer by no power, but the superintending power of the Union ; that 
is to say, the congress of the United States. It was the general govern- 
ment whose peculiar province it waif then to stand between tiie slave- 
holding state from which the fugitive might have (led and tiie non-slave-, 
holding stale into which he might have fled — a sort of daysman between 
the two, whose province it was to say to the non-slave-holding slate, we 
shall deliver up to liis rightful owner, the slave who has fled from the 
slave-holding state. 

This, Mr. President, was the most appropriate power either in the ge- 
neral government or throughout the whole of our confederacies to carry 
out this provision of the constitution. When, therefore, it is said that in 
the act of the twelfth of February. 1703, congress has acted without pow- 
er, I ask gentlemen whether that power was not conferred by one ojf 
the clearest of all possible implications ? I ask if it is not absolutely ne- 
cessary to that constitutional provision, which secures to the owner of the 
slave the right to claim and demund his re-delivery ? But, more than 
this ; the act of congress lias been the subject of judicial decision in 
many of the states, and those, too, non-slave-holding states. Mr. Ser- 
geant, in page 398 of his constitutional law, says : 

'* From the whole scope and tenor ol the constitution and act of con- 
gress, it appears that the fugitive is to be delivered up on a summary pro- 
ceeding without the delay of a formal trial in a court of common law. 
ir certificate be given by a state judge agieeably to the act of congress, 
after a hearing, such certificate is a legal warrant for removing the slave ; 
aad no writ of ftomine replegiendo afterwards lies on the part of the 
slave in a court of the state where such certiflcate is given, to try his right 
to freedom. Such writ is a violation of the constitution. If the slave in 
SQch a case has a right to freedom, he may try it in the state to which he 
is removed.*' 

I have this morning looked to the case of Jack and Martin (as reported 
in 14th Wend.) and it appears from that report that although Chancellor 
Walworth delivered his opinion one way and Senator Bishop another, 
the case turned upon a point in the plead mgs, an 1 was not decided at all 
upon the constiiplional provision. A paper, however, which has been 
laid upon our table under the litle of '* facts for the people,*' gives us the 
opinion of Walworth without that of Bishop, and has not the candor to 
Mtute that the supreme court of the United Slates, after a full argument on 
both sides of the question, decided that the act of congress of 1793 was 
constitutional ; and that the high court of error and appeals, of New 
York on the review of thai case, affirmed that judgment. And I roust 
here say, that whoever is the author of the anonymous publication thus 
gratuitously thrust upou us, gives us under tie title of ^^ facta for the 
people" an entirely mis-represented and perverted view of the legal au- 
thorities of the state of New York, in relation to the act of congress of 
1793. Their opinion was that that act was constitutional, and the opin. 
ion of the court of error, so far as delivered* is a divided opinion ; bu t 
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yet the judgment of the supreme court was affirmed. If the people want 
anj facts upoa this subject, I would say to the author of this publication 
that they want all the facts, and not such imperfect and garbled state- 
ments as he has placed before them. 

A case also came before the supreme court of the state of Massachu- 
setts — to be found 2 Pickering 11 ; and the court in that case held ths 
act of congress to be constitutional. 

Thus, air, we find it has been solemnly settled in some of the northern 
states, by the highest judicial tribunals, that the act of congress of 1793, 
is constitutional, and that slaves liave been delivered up under its provi* 
sion. But it is too late in the day for us, in the state of Pennsylvania, to 
call in question the constitutionality of that law. The question has been 
directly decided in Pennsylvania many years since — and that decision 
never has been disturbed — that the act is constitutional and is binding and 
obligatory. 

In the case of Wright alias Hall, vs Deacon : — 5th Sergeant and 
Rawle, page 62 : — 

The plainliflf was claimed as a fugitive slave by a citizen of Maryland, 
who had caused him to be arrested and carried befoie a magistrate who 
committed him to prison, until evidence could be procured by the person 
who claimed him. The plaintiff took out a habeas corpus and was brought up 
before Judge Armstrong, who, having heard the case, gave the master a 
certificate adjudging the plaintiflTa slave and authorizing his removal. 
Whereupon, he was remanded to the custody of the jailer under the 
magistrate's commitment, until the master should remove liim. Ahomine 
replegiendo was sued out against the jailer, the object of which was to ob- 
tarn a jury trial. The supreme court held that the certificate of Judge 
Artnfi(trong was com form able to the act of congress, and, therefore, the 
person claimed as a fugitive could not maintain the homine replegi' 
mdo. 

This is the point decided in that case, and let gentlemen shew that thi 
case is not law ; let them shew either that it is founded upon wrong priu- 
eiples, or that the decision upon it has since been over-ruled. I ask with 
what countenance we, a convention of the state of. Pennsylvania, can 
raise or receive an argument that the act of congress of 1793, is unconstitu- 
tional, null and void I Do we not all know, that slave aftei slave has been 
deliveied up to his owner under the provisions of that very act, and upon 
the authoiity of that case ? But, moreover, do we not know that the case 
has not only been adjudged by the highest courts of our state, but that 
the legislature of Pennsylvania has, on repeated occasions earned out the 
provisions of the act ? 

And, here allow me to call the attention of tlie convention to another 
of these *' facts for the people.'' I find this gravely asserted as one of the 
facts for ths people : 

And first, if we look into the laws of Pennsylvania we find this 8tat» 
as long ago as 1820, sternly maintaining her sovereignty and protecting 
the liberty of her citizens, indirect opposition to the law of T93. 

Thus the law of March 20, I82t) (Purdon's Digest, 653) enacts, 

'*That no alderman or justice of the peace, pf this commonwealth shall 
have jurisdiction jor $ake cognizance of the case of any fngttifo from la- 
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bor from any of the United States or territories under a certain act of con- 
gress of 12th February, 1793, respecting persons escaping from the ser- 
Yiee oftheir masters ; nor shall any alderman or justice of the peace issue 
or grant a certificate or warrant of removal of any such fugitive from labor 
as aforesaid under the said act of congress or under any law, au- 
thority, or act of the congress of the United States, under penal- 
ty of being declared guilty of a misdemeanor and subject to a fine of 
not less than five hundred dollars, or more than one thousand dollars, ac- 
cording to the discretion of the court in case of disobedience." 

The authoi then goes on to remark : 

This provision is clearly in conflict with the law of congress of '93, 
and shows unerringly, in what repute that law was then held in Penn- 
sylvania. 

Now, (said Mr. W.) I propose to examine the law of 1820, and here is 

section tliree (which I have just read) and here is section fgur. 

•*Ii shall be the duty of any judge or recorder of any court of record of 
this commonwealth, when he grants or issues any certificate or warrant 
of removal of any negro or mulatto, claimed to be a fugitive from labor 
to the state or territory from which he or she fled, in pursuance of an act 
of congress, pasised on the 12th day of February, one thousand seven 
hundred and ninety-three, entitled *^ an act respecting fugitives from jus" 
tice and persons escaping from the service oftheir masters," he shall make 
a fair record of the case, in which he shall take tlie name, age, sex and a 
general description of the person of the negro or mulatto, for whom he 
shall grant such certificate or warrant of removal, together with the evi- 
dence and the names of places of residence of the witnesses, and the par- 
ties claiming such negro or mulatto, and shall within ten days thereafter 
file a certifined copy thereof in the office of the clerk of the court of gen* 
eral quarter sessions of the peace, of the city or county in which he may 
reside." 

There is the fourth section of the act of 1820 ; and the very preceding 
section I have quoted here is said to be in conflct with the law of congress. 
The fourth section provides for the execution of the act of congress by 
the oflicers of Pennsylvania, superadding some duties as to the making of 
a record of the proceedings, and filing it within ten d^ys, all for the 
security and protection of the slave. 

Mr. BiDDLE explained, thath; had not intended to be disingenuous. U 
he had been allowed to proceed with his remarks, he would have com- 
mented on the next section. But, being cut off, he was prevented from 
giving his inteipretation of the section. He now made this explanation 
in justice to himself. 

Mr. Woodward resumed. I beg leave to assure the gentleman, tha^ 
in all I have said, I have made no reference to him. 1 am speaking uf 
the author of i\e pnpe?, whoever he is. But I must confers that I do not 
feel grateful to the author for thrusting on us this paper with the captiva- 
ting title of •• facts for the people," introduced with Scripture, Shakespeare 
A^c. ** Come let us reason together" says he, and he biings forward these 
facts as the foundation of his reasoning. Now, I would ask, what is the us^c 
of cheating the people into opinions which are not founded in law And in 

VOL. XI. s 
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hci^ for the people ? It is perfectly true, as the section I have read shows, 
that the legislature did pass an act prohibiting the aldermen and justices 
of the peao^ — the inferior magistracy of the commonwealth from execu- 
ting warrants for the arrest of fugitives. But, why ? Was it from a con* 
miction that the law of congress was unconstitutional ? No, it was be- 
cause the inferior magistracy of Pennsylvania had lent themselves to kid- 
nappers — that wrong and injustice had been done to coloured persons. 
The security of the officer inflicting that wrong was too great. The 
legislature deemed it necessary to make the proceedings more public, and 
to bring them before a higher officer. They, therefore, provided that 
they should be brought before a judge or the recorder, and that the 
aldermen or justices of the peace should not, in future, take cogni- 
zance. 

That was the law, and the reason of the law. Now, that section 
intended to prevent the recurrence of evil, is spread before the people, and 
called facts for them. Is there any evidence that the legislature in 1820, 
denounced the act of congress of 1793, to be unconstitutional and void? 
The act of 1820, was supplied by a law passed in 1826, aud one sec- 
tion of which expressly coAfers on the justices and aldermen the power to 
issue their warrant for the arrest of the fugitive, and requires the warrant 
to be returned within a given time, and the hearing is to be before a judge, 
not a justice. And, the act of 1826, which I shall revert to presently — 
in the ninth section, prescribes the mode of proceeding upon arresting 
fugitive slaves from labor, and causing them to be removed. I am, sir, 
referring to these acts of ass^embly for the purpose of showing that the 
legifslature have, in all their legislation, proceeded upon the assumption 
that the act of congress of 1793, was constitutional; and that, if they 
have superadded an obligation on the officers to execute that law, it has 
been for. the benefit and security of the slave, not for the purpose of defea- 
ting the provision of the act of congress. The act of 1826, of which I 
have just spoken, is entitled ** an act to give effect to the provisions of 
the constitution of the United States, relative to fugitives from labor--i> 
for the protection of free people of colour, and to prevent kidnap- 
ping." 

Those are the three objects of this law—humane law, which forms a 
part of the body of the wise and philanthropic legislation, which consti- 
tutes, the glory and pride of Pennsylvania, in regard to the unfortunate 
coloured race. As I have already said, the objects of the law were three. 
The first was, to give effi^ct to the constitutional provision ; the second,^ 
to protect the free people of colour in their rights; and the third, to 
prevent kidnapping. And the third section of tiie act goes to provide 
|hat — 

/'When a person held to labor or service in any of the United States,, 
or in either of the territories thereof, under the laws thereof, shall escape 
into this commonwealth, the person to whom such labor or service is due 
his or her duly authorized agent or attorney, constituted in writing. [And 
here let me say that the act of congress confers the same power on the 
owner or agent to do 03 the act of Pennsylvania authorizes,] is hereby 
authorized to apply to any judge, justice of the peace, or alderman, who 
on such application, supported by the oath or affirmation of claimant, or 
authorized agent or attorney, as aforesaid, that the said fugitive hath eaca- 
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ped from his or her service, or from the service of the person for whom 
he is duly constituted agent or attorney, shall issue his wairant under his 
hand and seal, and directed to the sheriff or any constable of the proper 
city or county, authorizing and empowering said sheriff, or constable, to 
arrest and seize the said fugitive, who shall be named in said warrant, and 
to bring said fugitive before a judge of the proper county, which said 
warrant shall be in the form or to the effect following.'* 

Then, section the ninth is an amendment of the section of the act of 
1820, to prohibit the justices of the peace from having the final hearing in 
regard to fugitive slaves. Thus yon will see that the act of 1826, which 
is the last law passed on the subject, is in exact accordance with the act 
of congress, and carries out the provision of it in the manner proposed 
by congress. We have seen then, that the legislature of Pennsylvania, 
in 1820, passed an act recognizing the act of congress of 1793, and that 
they also passed another act in 1826, fully recognizing and carrying out 
the provision of the act of 1793. That has continued to be the law ever 
since, and the decision of the supreme court, to which I have referred, is 
now the law of Pennsylvania. And, sir, standing upon that decision and 
upon that legislation, may I not assert that in (he commonwealth of Penn- 
sylvania, the act of congress of 1793, is regarded as constitutional ? Is 
it not too late, I submit to the gentleman from Philadelphia, (Mr. Biddle) 
for us as Pennsylvanians, sitting in an organic convention, to array out 
selves against the act of 1793, when that act has been adjudged by a 
supreme court to be constitutional, and different legislatures have deemed 
it to be within the sphere of their duties to pass acts in accordance with, 
and fully recognizing and carrying out its provision. 

Sir, it seems to me that the constitutional question is settled, at least 
in Pennsylvania. And, I repeat, it avails nothing to say that congress 
ought to have passed a more humane law and to have given the negroes 
more open, fair, and deliberate hearing. All this avails nothing. There 
is the law ; and to the law and the testimony we must cojne at last. 
Congress can impose duties upon, or authorize judicial action by the 
state courts, or state officers. 

In Pennsylvania, however, it has been held by the judges of the courts, 
that a penalty under an act of congress, where that act confers authority on 
the state courts, may be recovered in a court. And this seems to be the better 
opinion of the present day and most convenient to the citizens, our supreme 
Qourt holding that it did not conflict with the constitution of the United 
States, and that it would be an intolerable inconvenience and grievance in 
an action for a petty penalty to drag a man from the most remote corner 
of the state, to the seat of federal judiciary — as vide Buck waiter v. Uni- 
ted States— II. Sergeant and Rawle, 196; — and our stale courts daily 
carrying out this principle in the naturalization of foreigners. 

If then, the act of congress authorizes the action of our state judicial 
officers on the subject of fugitives from labor, it authorizes it in the man* 
ner prescribed by that act of congress and no state legislature could change 
it. There is no doubt but that in all cases where exclusive legislation is 
delegated to congress, and congress exercise the power granted to them, 
the state legislature can not constitutionally make enactments. But in all 
other cases, the states retain concurrent authority with congress not only 
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upon the letter and spirit of thp tenth article of the amendments to the 
constitution of the United States — which declares ** ihat the powers not 
delegated to the United States, by the const tution, nor prohibited by it 
to the states, are reserved to the states respectively, as to the people ;" — 
but upon the soundest principles of general reasoning (vid op. Story J. 
5 Wheaton 48 ; Houston and Moore.) . 

There is, however, this reserve ; that in cases of concurrent authority, 
where Uie laws of the state and of the United States are in diiect and 
manifest collision, those of the United States, being the supreme law of 
the land, are paramount. And the state laws so far, but so far only, as 
such incompatibility exists, must yield, (Ibid.) Sergeant constitutional 
law, 276, 6 Wheaton 396, Cohens v. Virginia, per iVJarshall, c. j. and 
Story J. as well as Johnson J. in Houston v. Moore incline tothe opinion 
that to confer the power of determining such causes— causes arising out of 
the national constitution — upon the existing courts of the several states, 
wi»uld be as much to ** constitute tribunals, as to create new courts with 
like powers." Ste Federalist, numbers 45 and 81. Tinbei's Blackstone 
vol. I. p. I. page 18'-J. 

Mr. Sergeant in his treatise on constitutional law, at page 278, lays 
<lown this doctrine : — 

*' By vurions acts of congress, duties have been imposed on stale ma- 
gistiaie^ and Ciairis, and they have been vested with jurisdiction in civil 
suits and in C(im plaints and prosecutions for fines, penalties and forfeitures 
arising under laws of the United States. And in civil suits, the stale 
courts entertain such jurisdiction. Thus bonds given to the United States 
for duties may be sued in the state courts, where the act of congress pre- 
scribes that they may be sued in the proper courts having cognizance 
thereof," (&c. And, in a note subjoined to this paragraph, a number of 
judicial decisions and acts of congress are referred to, and among them 
this very act of 12th of February, 1792L relative to fugitives from labor. 
(See note to page 279.) 

The rule as finally settled on this? subject seems to be that the sta^e 
courts may decline the exeicise of such a jurisdiction, where the cases 
are critninal or penal in their nature ; and it would be clisarly within tlie 
power of the several slates to prohibit any class of iheir magistrates, or 
courts, from acting under such acts of congress. > 

But, sir, the legislature of Pennsylvania, has carried oul this law of 
<^ongres?. by an ncA passed the 25th of March, .826, prescribing the course 
of providing tor the arresting fugitives from labor, and causing ihem to be 
removed. This act is entitled ** an act to give effect to the provisions of 
ihe consuttJtion of the United States, relative to fugitives from laboi, for 
the protection of free people of colour, and to prevent kidnapping." Its 
enactment was occasjioncd in consequence of cotuplainis made, that justi- 
ces of iha peace and other inferior magistrates had, in some cases, under 
colour of granting certificates for fugitives, lent themselves to the encour- 
agement of kidnapping. 

The third section of this act provides that warrants shall be issued, found- 
ed on oath, by any justice of the peace, alderman, or judge, for the arrest 
of any f igitive from labor, and for bringing him before a judge of the pro- 
per county — prescribing the form of tlie warraj;t. 
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The fourth section prescribes the kind of evidence which sliall be ad- 
duced before the judge, and the mode in which it shall be auihentica- 
ted. 

The fifth section requires the record of the proceedings on issuing the 
warrant to be filed with the clerk of the sessions, and imposes penalties 
on the judge, justice, or alderman for neglecting to do so, and also on the 
•heriOfor constable for neglecting to execute the warrant. 

The sixth section provides ** that the said fugitive from labor or ser- 
vice, when so arrested, shall be brought before a judge as aforesaid, andupoa 
proof to the satisfaction of such judge that the person so seized or arres- 
ted doth, under the laws of the state or territory from which he or she 
fled, owe service to the person claiming him or'her, it shall be the duty of 
such judge to give a certificate thereof to such claimant or to his or her 
duly authorized agent or attorney, which shall be sufficient warrant for 
removmg the said fugitive to the state or territory from which he or she 
fled. Provided, that the oath of the owner or owners, or other person 
interested, shall in no case be received in evidence before the judge on the 
hearing of the case." 

The seventh section provides for the adjournment of the hearing in the 
abscence of material testimony, &c. and for the commitment of the allejf- 
ed fugitive in default of bail until the time of hearing, and requiting bail 
of the claimant to prosecute, if the postponement be at his instance. 

The ninth section prohibit:? justices from taking any cognizance of cases 
of fugitive slaves from labor, &e. except to grant the warrants for arres- 
ting and carrying them before a j'ulge. 

The tenth section requires, the judge to make a fair record of the pro- 
ceedinsjs, and to file the same with the clerk of the quarter sessions, or 
mayor's court, of the county or city. 

Thus, sir, we see thii the legislature of Pennsylvania has expressly 
given the power to our courts to rarry|oui this act of congress — that the 
courts have undertaken t<3 execute that law, and that they now do execute it. 
And whatever may be the decisions in otiier states, as to the power of 
congress to devolve duties upon slate courts, the question here may he 
regarded as settled. Those dniies have been prescribed and regulated 
by our legislature, and have been allotted to our magistrates. 

It appears to me, then, that here is an act of congress, made in pursu- 
ance of a provision in tlie constitution of the United States, — which is 
the supreme law of the land — entirely in conflict with the amendment 
now proposed to be introduced into the constitution of Pennsylvania; and 
that it would be entirely in conflict with that provision, that we should* 
give to the person claimed as a slave, the right to try his case before any 
other tribunal than before a m:^gistrate or a judge — and upon any oiiier 
testimony than that of an oral oath or afiidavit by a competent witness. 

It seems to me further, from the best reflection which [ have bestowed 
upon the subject, that the act of congress is constitutional on a!l princi- 
ples, acknowledged and received in the commonwealth of Pennsylvania 
at least, and that whatever may be the opinion of the lawyers in the state 
of Massachusetts, or New Jersey, or even of Chancellor Walworth, of 
New York, whose opinions I acknowledge, are entitled to respect ; siilU 
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I say, that in this commonwealth the question is settled; it is no longer 
an open question* 

The act of 1793, in the judgment of our courts, in the judgnaent of 
our legislature, and I trust I may be able to add, in the judgment of this 
eonvention, is constitutional ; and if so, the compact made between the 
different states of this Union, as set down and recorded in the constitu- 
tion of the United States forbids you to contravene it. 

It is superior afid supreme as to any law which our legisla- 
ture may adopt, and as to any provision which we may place in our con- 
stitution. And thus T come again to the point from which I started — that 
if this is so — if the state of the case is such as 1 represent it to be — if I 
apprehend correctly the principles which govern it — then this amendment 
isnugator}'— it is absolutely null and void, even if it should pass this body 
l>y a unanimous vole ; though I have very different hopes as to the extent of 
the support which will finally be accorded to it. 

And what, 1 will ask, would be the consequence if such an amendment 
were to go into effect to day? Let your Maryland slave escape under this 
Jure — let him come to the city of Philadelphia, and your magistrates and 
judges are bound, in the face of your new constitution, by the irresisti- 
ble force of a supreme and paramount law, to restore that slave to his 
master. There is no escape. We are bound down to this conclusion, 
whether we will or not ; and however, the feelings of our nature may rebel, 
we can not alter the bond. Well, but the genileina \ from the city of Phila- 
delphia, (Mr. IJiddle) tells us that it is not intended by this amendnaent to 
interfere with the rights of the south, and he I'rpndiaies the opinion that 
•uch provisions can operate injuriously on ti «' integrity of the Union. 
Sir, I acquit the gentleman of any inteniior. oi' the kind; but I say that 
the eternal agitation of a qiief-tion which, like this, i.s unalterably settled, 
is calculated to excite the jealeiisy nnd ;ir. use il.e fears of the south ; that 
it is calculated to shake the peiniancncy and to undermine the foundations 
ef this Union. 

I trust that Pennsylvania is true to the Ui^ion ; I trust that Penn- 
sylvania is true to her plighted faith — that she i.-i true to her vows as they 
have been solemnly recorded in the consii:ntion of the United States. 
She sought this Union with the slave-holding stales ; she entered volunta> 
rily into it ; and, iiniong other things, she stipulated that those states 
should have the privilege to recapture or reclaim the slaves that' might 
flee from them. By this compact, thus voluntarily entered into, she is 
hound ; all tliat she has pledged herself to do, she is bound to do — and I 
trust that this, her convention, will never propose to her a wanton viola- 
tion of vows thus solemnly, and deliberately and voluntarily assumed upon 
herself. They should be as sacred as the nuptial tie ; they should never 
be violated. And, if there be a man who, in view of all the facts and 
circumstances of the case would deliberately propose to us to nullify this 
act of the congress of the United Slates, and thus in effect to deny our 
duties to the Union, and to trample her plighted faith in the dust — if there 
be such a man, let us at least hold him to be no Pennsylvanian. Let us 
refuse that communion to him which is due from each of us to our fellbw- 
eiiizens. 
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He is not a Pennsylvanian at heart: — he understands not the inter- 
ests of Pennsylvania — he understands not her policy— ^he understands 
not her true position who would propose to her to repudiate and cast off 
the obligations by which she has bound herself in the constitution of the 
United States, and none of which is more sacred than that which secures 
to the citizens of the slave holding states, the right to capture a fugitive 
coming within our borders. I do not intend to say, nor do I suppose, that 
those who agitate this subject in the state of Pennsylvania, design, orde- 
8ire« dissolution of the Union. But I do think that the measures here 
contemplated tend to that result. Is it to be supposed that if you should 
compel the owner of a slave from a southern state to come here befote a 
'Sympathetic jury — and a gentleman of precisely such powers as the 
delegate from the city of Philadelphia, (Mr. Biddle) should appear with 
all the skill of a lawyer to resist the claim of that individual to his property 
-^if you subject him to all the expense, trouble and delay incidental to a 
trial before a jury, in relation to a mere matter of cliaiim of that which if 
his own — is it, I ask, to be supposed that you can subject a gentlemen to 
all this, and that he will still adhere to his compact ? Is it to be supposed 
that he will regard you in any other light than as men who had violated 
their compact, and that he would thus hold himself free? Sir, he wonld 
most assuredly do so ; and it will be in vain to tell him that he is wrong, 
or that the people of his southern latitude ought to have northern feelings 
-on such a matter. 

This would be the feeling of the whole southern states ; and what 
under heaven, could be the result but a dissolution of the Union! Never 
will they perform their duties to us, if we thus wantonly disregard and 
trample upon our duties and obligations to them ; and neither in the opin- 
ion of mankind nor of posterity, would the southern states be blamed. 
The southern states would say, you agreed in the constitotion of the 
United States, that our fugitive slaves should be delivered upon demand ; 
and you agreed to establish a super-intending power in congress to earry 
out this provision among the states. Here is my bond-slave fled from me 
and come among you — he is my property. In the north, it may be im- 
moral to talk of him as my property ; but, nevertheless, he is my proper- 
ty — ^I have paid my price for him — ^I have a vested right in him. 19ow 
you, having thus bound yourself by solemn constitutional provision, to 
deliver op our property — you may not obstruct us — yoa may not alter the 
terms of the contract by requiring us to come before a joey. No sir, 
there would be a dissolution of the Union. There would— -there most 
be a dissolution of the Union. Is this convention ready to take this 
step ? Are we ready to reverse the judgment of oar sopfeae eoort? 
Are we ready to reverse the judgment of the legislatare deUbeiately ex. 
pressed? Are we ready to dissolve this Union, and to say it is enooght 

If we are ready for each results, let os adopt the amendnieat of the 
^•ntlemaii from the city of Philadelphia. Bat if not, if we aie disposed 
40 be true and faithful to oar vows, let us ding to this Union as it is, aod 
let us keep Pennsylvania as she is. Let us reject this ameodneiit. 

Mr. brasBsoLL* lose and commenced some remarks. After he had 
pioeecded lor soBie taiae, he gave way; and« 
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Oa motion of Mr. Hopkinson, 

The Convention adjourned. 

[Mr. Ingersoll's remarks of this day will be found connected witb 
the residue, in the proceeding's of the next day.] 




MONDAY, February 5, 1838. 

Mr. Chandler, of Philadelphia, presented a memorial from citizens of 
Philadelphia, praying that a jury trial may be granted in all cases where 
liberty is at slake ; which was laid on the table. 

Mr. Cochran, of Lancaster, from the committee appointed to piepare, 
engross and report the amendments made to the constitution on second 
reading, for a third reading, made report as follows, viz : 

That in consequence of the several amendments introduced at differ- 
ent times, and on motions of different delegates, into the first section of 
the third article of the constitution, the composition of the section has 
assumed a somewhat awkward shape, and requirss for its improvement, 
in this particular, some transposition of phraseology. 

The committee therefore recommend that the section be made to read 
as follows : 

ARTICLE III. 

Section 1. In elections by the citizens, every white freemen of the 
age of twenty-one years, having resided in this state one year, and in the 
election district where* he offers to vote, ten days immediately preceding 
such election, and within two years paid a state or county tax, which 
shaill have been assessed at least ten days next before the election, shall 
enjoy the rights of an elector. But a citizen of the United States, who 
had previously been a qualified voter of this state, and removed therefrom 
and returned, and who shall have resided in the election district and paid 
taxes as aforesaid, shall be entitled to vote after residing in the state for 
six months. Piovided, That white freemen, citizens of the United 
States, between the ages of twenty-one and twenty-two years, and having 
resided in the state one year, and in the election district ten days as afore- 
said, shall be entitled to vote, although they shall not have paid taxes. 

The remaining sections of the third article not having been altered by 
the convention, are not referred to the committee — which was laid on the 
table and orderod to be printed. 

unfinished business. 

^rhe convention resumed the second reading and consideration of tht 
resolution read on the 1st inst., in the words as follow, viz : 
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JReaohed, That the committee appointed to superintend the printing of the Debate* 
of diifl convention, be instructed to make such arrangements as will hereafter prevent the 
insertion of reports and documents not intimately connected with the debates of this 
body or amendments proposed to the constitution. 

Mr. Kkrr, of Washington, said he had no other wish, in bringing for- 
ward this resolution as to reports and documents, than to save useless 
expenditnie. It was said that the printing of the report of the auditor 
general on the banks, would cost one hundred and fifty dollars, and in* 
cltiding the German, three hundred dollars. The second volume of the 
debates, including the debates up to the 21st of June, was all he had vet 
received. The document respecting the taxable inhabitant's was already 
printed. On looking over the journals, he found a large number of docu- 
ments since that time, many of which are tabular statements, and occu- 
pied a great deal of space on the journal. As they are printed in that 
form he thought that was sufficient. The resolution refers to the com- 
mittee on debates. There was no such committee. Two members bad 
been added to the committee on printing, but they had no power over 
the debates. He did not know what documents were embraced in the 
third Tolume. He would modify the resolution to read as follows :— 

Reaohedy That the Auditor General's report containing a statement of the afiairs of 
the several banks in Pennsylvania, and other similar documents not already printed in 
the debates of this convention, be omitted in the volumes yet to be printed. 

Mr. CuRLL, of Armstrong, said he understood most of the bulky docu* 
ments, were contained in the third volume, and were already printed. 

Ml. Fuller, of Fayette, offered an amendment, but withdrew it. 

Mr. DicKET asked for the yeas and nays on the resolution, and they 
were ordered. 

The question was then taken, and the resolution was agreed to by the 
following vote. 

Ykas — Messrs. Ayres, Baldwin, Banks, Barclay, Bamdollar, Bamitz, Biddle, Bige- 
low. Brown, of Northampton, Carey, Chandler, of Chester, Chandler, of Philadelphia, 
Clapp, ClariLe, of Beaver, Clark, of Dauphin, Clarke, of Indiana, Cleavinger, Cochran, 
Cope, Cox, Craig, Crain, Crum, Cummin, Cunningham, Curll, Darrah, Denny, Di(^ey, 
Dickerson, Donagan, Dunlop, Farrelly, Foulkrod, Fry, Fullsr, Gamble, Geariiart, Gil- 
more, Harris, Hastings, Hay hurst, Hays, Helfienstein, Henderson, of Allegheny, Hies> 
ter. High, Hopkinson, Houpt, Hyde, Ingersoll, Jenks, Kennedy, Kerr, Konigmacher, 
Krebs, Long, Maclay, Magee, M'Sherry, McrriU, Meikel, Miller, Montgomery, Myers, 
Pa3nie, Pennypacker, Porter, of Lancaster, Read, Riter, Ritter, Rogers, Royer, Rusself,. 
Saeger, Selios, Seltzer, Shellito, Smyth, of Centre, Snively, Stickel, Taggart, Thomas, 
Todd, Weaver, White, Young— 87. 

Nats — ^Messrs. Dillinger, Fleming, GrencU, Martin, M'Cahen, Nevin, Overfieldl, 
Snuth, of Columbia, Sturdevant, Woodward, Porter, of Northampton Prendeni pro 
Um, — II. 

Mr. Ingersoll, of Philadelphia, asked leave to offer a resolution to 
suspend the forty-fourth rule, restricting the time allowed a member to 
one hour, during the discussion of the sixth section. 

Mr. Fuller, of Fayette, asked for the yeas and nays, and they were 
ordered. 

• The question was then taken, and decided in the negative, as fol- 
lows :— 

YsAS — Memn, Ayres, Baldwin, Bedford, Biddle, Carey, Chambera, Chandler, of 
Charter, Chaiidler,of Philadelphia, Clarke, of Indiana, Coetoa, Coefanoi, Cope, CniB, 
Cunningham, Cinll, Denny, IHDhiger, Donagan, Donm, Diiiiiop» Fmdtj, Ffemiiig, 
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Grenell, Hays, HelfTenstein, Henderson, of Dauphin, Hopkinson, Ingeraoll, Jenks, 
Maday, Martin, M'Cahen, M'Sherry, Merrill, Porter, of Lancaster, Read, Riter, Rogers, 
Russell, Shellito, Woodward, Young, Porter, of Noi^ampton, President pro tern, — 43. 

Nats — Messrs. Banks, Barclay, Bamdallar, Bamitz, Brown, of Northampton, Brown, 
of Philadelphia, Clapp, Clarke, of Beaver, Clark, of Dauphin, Cleavinger, Craig, Craw- 
ford, Crum, Cummin, Darrah, Dickey, Dickerson, Earle, Foulkrod, Fuller, Geaihart, 
Gilmore, Harris, Hastings, Hayhurst, Henderson, of Allegheny, Hiester, High, Hoiipt, 
Hyde, Keim, Kennedy, Kerr, Konigmacher, Krebs, Magee, Merkel, Miller, Montgomery, 
Myers, Nevin, Overfield, Payne, Pennypacker, Ritter, Royer, Sellers, Seltzer, Smith, of 
Columbia, Smyth, of Centre, Snively, Sterigere, Stickcl, Sturdevant Taggart, Thomas, 
Todd, Weaver, White— 59. 

NINTH ARTICLE. 

The convention resumed the second reading of the report of the com- 
mittee to whom was referred the ninth article of the constitution. 

The following section being under consideration : 

••Section 6. The trial by jury shall be as heretofore, and the right 
thereof remain inviolate." 

And. the question pending on the amendment offered by Mr. Biddlb, 
in these words : 

*• And shall be granted to all persons who may be arrested as fugitives 
from labor, and who shall claim to be freemen.*' 

Mr. Inoersoll said that the great importance of this question, moved 

him to break the silence he had observed since the regulation restraining 

debate. This is the question of the Union — of our country, on the de- 

teimination of which depends whether all our proceedings here shall be 

«f any avail ; for it matters little how we may regulate the state, if the 

United States cease to be such. When, as citizens of one confederated 

state, we deal with institutions involving the welfare and the supreme aU' 

thority of states united, it becomes us to act with peculiar circumspection, 

and to suffer no impulse of mere feeling to get the better of the sober 

reason and lofty patriotism which ought to prevail. To the Araeiicao 

union of states we owe it that this nation is the comfort, the refuge, the 

admiration and the envy of all others ; that this convention is sitting 

here, the legislature at Harrisburg, and congress at Washington, each in 

its sphere deliberating the will and the good of one great people ; and he 

must he insensible of the advantaged we enjoy over other people, who 

does not acknowledge and feel that, slavery and all — domestic slavecy 

and the foreign slave trade, while the federal constitution allowed it, 

taken into the account — still the American condition of free white men, 

slaves and free blacks, is not to be rashly risqued for any modern notion 

of the right of immediate emancipation of slaves, or political equality of 

blacks ; or that notwithstanding the slavery lawful in some states of the 

Union, it is the happiest allotment of mankind — slaves included. 

The fedeial constitution, built on the basis of this concession, guards 
it with abundant caution by many provident provisions. The first clause 
of the ninth section of the first article stipulates for twenty years con- 
tinuance of the slave trade, both foreign and domestic, prohibiting the* 
states from stopping it. The fourth article, in all its several clauses, is 
appropriated to this and analogous objects. By the first clause of that 
article full faith and credit is secured in each state to the judicial proceed- 
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iDgs of every other, and congress is empowered by general laws to 
prescribe their effect. By the second clause the privileges and immu- 
oities of citizens in the several states are allowed to the citizens of each 
state, necessarily excluding black freemen. The third clause provides 
for the extradition of criminal fugitives from one state to another. And 
the fourth clause declares that no bondsman escaping from the state by 
whose laws he owes service, shall be discharged from it by any law or 
regulation of another state, but shall be delivered up on claim of the 
master. Soon after such a frame of federal government was settled by 
and among the states and the people ; the act of congress of February, 
*93, became a law, making particular arrangements for the manner of 
carrying into effeci these provisions of the supreme law. And we can 
not doubt that the framers of thut law supposed ihey had guarded against 
every possible difficulty, contingency or feeling on this delicate and criti- 
cal subject, when, to the forementioned provisions they superadded the 
power conferred on congress by the eighteenth clause of the eighth sec- 
tion of the first ariicle, to make all laws necessary and proper for car- 
rying the granted powers into effect, and all others constitutionally vested 
in the federal government or any of its departments, and finally the 
solemn injunction of the second clause of the sixth article, to all judges 
in every state to be bound by the constitution and laws of the United 
States, as the supreme law of the land, iiotwithstaading any thing in the 
constitution or laws of any state. 

Every emergency that could be foreseen or conceived was thus pro- 
vided for. The power is given to the federal government in express 
terms, with much auxiliary authority for its enforcement and security. 
The power is an exclusive power; it is so in its terms and it is so in its 
nature. It has been acted on by a federal law exercising the whole 
power ; and nothing is left to the state either in principle or practice. 

I aek gentlemen, adverting to this foundation, to recollect the time and 
the circumstances of the act of '93. Washington signed it without hesi- 
tation. 1 do not invoke the sanctity of his name for any reverential im- 
pression : but because he was a member of the convention which so 
shortly before organized the government, of which this law was one of 
the fundamental and earliest acts. As soon as the government could be 
arranged by the indispensable acts of legislation that attended its origin, 
this law was one of its first duties. No hesitation or doubt attended it. 
Jefferson was in the department of state, Madison, another framer of jlhe 
constitution, a leading member of cimgress, Jay was chief justice ; and. 
if I mistake not, his successor in that office, Ellsworth, who contributed 
laigely, it is understood, to the early laws of t!ie federal government, 
together with many other eminent statesmen who would not have sanc- 
tioned an unconstitutional act, were likewise in congress ; Bradford, of 
this state, I think, was the attorney general. 

Can \Ve suppose that the imperfections, now, after forty years unques- 
tioned enforcement of it, imputed to the act of '93, escaped the attention of 
these statesmen and magistrates, as much alive as we can be to all legitimate 
aversion to slavery, and familiarized with the true meaning of the consti- 
tutional provision concerning it, by either membership in the convention, 
or in the congress that established the frame of government it organi- 
zed ? No act of congress has higher claims to be deemed the supreme 
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law than tliat of '03, enacted less than three years after the constitution 
was ratified ; with such advisement, and executed ever since by all the 
judicial officers of every state, without the suggestion of a doubt of its 
constitutionality. I^shall not expatiate upon it, but content myself with 
much more authoritative argument, the judgment of all the courts of this 
and other states that have passed upon it. In 1795, when a procrecntion 
was instituted under our act of '80, against Gen. Sevier, of Virginia, for 
the unlawful abduction of a slave, Chief Justice M'Kean said *' But we 
are unanimously of opinion as soon as it was proved the negro was a 
slave, that not only his master had a right to seize and carry him away, 
but that in case he absconded or resisted, it was the duty of every mag- 
istrate to employ all the legitimate means of coercion in his power, for 
securing and restoring the negro to the service of his owner, whitherso- 
ever he might be afterwards carried." 

In this early case Chief Justice M'Kean (and his successor, Chief Jus* 
tice Shippen, was on the bench concurring with him, together with the 
rest of the court,) acts on the grounds that a master may seize a slave as 
soon as he is proved to be such ; and that it is the duty of every magis- 
trate to employ coercion, if necessary, to restore the slave to his master, 
to be taken where he would. On such grounds, fortified by primeval 
authority, the right has stood ever since, exercised every day, and never 
disputed till very lately. Many years afterwards the subject came before 
the supreme court of Pennsylvania again, by an attempt to replevy a 
slave when Chief Justice Tilghman, (the present Chief Justice Gibson 
associated and concurring with him, and Judge Duncan.) declaied that 
** from the whole scope and tenour of the constitution and act of con- 
gress, it appears that the fugitive i^ to be delivered up on a summary 
proceeding, without the delay of a formal trial in a court of common 
law. If a certificate be given by a state judge, agreeably to the act of 
congress, after a hearing ; such certificate is a legal warrant to remove the 
slave, and no writ of homine replegiendo afterwards lies, on the part of 
the slave in a court of this state, where such certificate is given, to try 
his right to freedom. Such writ is a violation of the constitution. If the 
slave in such case has a right to freedom, he may try it in the state to 
which he is removed." ** When, therefore, a judge of a state court, 
after a hearing on habeas corpus,^ says Judge Sergeant, in his treatise on 
constitutional law, '' gave a certificate agreeably to the act of congress, 
and* the slave sued out of the supreme court ^homine replegiendo aganist 
the keeper of the prison where he remained, the court quashed the writ;" 
re/erring to the decision given by Chief Justice Til£[hman. and the su- 
preme court as I have cited it. 

Thus from the first Jiwlge appionted. Chief Justice M'Kean, to the 
last, Judge Sergeant; including all the chief justices and other judges, 
the act of '93 has always been taken in Pennsylvania in a correct execu* 
tion of the constitution. Not a lawyer on the bench or at the bar has 
ventured to call it in question ; and with such an unbrokon series of high 
authorities, he must be a bold lawyer, if not a rash man, who now, in 
this state, denies its confoimity to that instrument. Yet the argument has 
no option but to do so. That law must be set aside as void by unconsti- 
tutionality, or the trial by jury to a fugitive slave cannot be. 

Other judicial acknowledgements of that act, of the most convincing 
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kind, abound. Chief Justice Parker, of the supreme court of Massa- 
chusetts, and the supreme court of New York, as their elaborate view of 
the whole subject is to be read in the twelfth volume of Wendell's Re- 
ports, page 811, (the judgmant of Chief Justice Parker is in the second 
volume of Pickering's Reports, page 11,) affirm what I now assert, and 
show what the constitution, the act of congress, and the proceedings 
under them, have always been in fact and in legal acceptance. Judge 
Story, in his commentaries on the constitution, says, treating the two 
clauses together, concerning fugitives from justice and from bondage. 
** It is obvious that these provisions for the arrest and lemoval of fugi- 
tives, contemplate summary ministerial proceedings, and not the ordi- 
nary course of judicial investigations, to ascertain whether the complaint 
be well founded, or the claim of ownership be established beyond all 
legal controversy. In the case of fugitive slaves th^re would seem to be 
the s^me necessity of requiring only prima facie proof of ownership, 
without putting the party to a formal assertion of his right by a suit at 
common law. Congress appear to have acted upon this opinion ; and 
accordingly in the statute on this subject iiave authorizt^d summary pro- 
ceedings before a magistrate, upon which he may grant a warrant for 
removal." And Judge Story cites the other authorities I have mentioned 
to support him. 

Judge Baldwin, in a case tried before him, in the course of a very 
extensive review of the propriety, — the constitutionality of the law not 
being questioned — says, **This right of a master to arrest his fugitive 
slave is not a solitary case in the law ; it may be exercised towards a 
fugitive apprentice, or redemptioner to the same extent, and is done every 
day, without producing any excitement. An apprentice is a servant; a 
slave is no more. Though his servitude is for life, the nature of it is the 
same as apprenticeship, or by redemption, which though terminated by time, 
is during its continuance as severe a servitude as that for life. Of the 
same nature is the right of a parent to the services of his minor children, 
which gives the custody of their persons. So where a man enters spe- 
cial bait for the appearance of a defendant, in a civil action, he may seize 
his person at his pleasure, and commit him to prision ; or if the principal 
escape, the bail may pursue him to another state, arrest and biing him 
back, by the use of all necessary force, and means of preventing an 
escape. The lawful exercise of this authority in such cases, is calculated 
to excite no sympathy ; the law takes its course in peace and unnoticed, 
yet it is the same power and used in the same manner as by a master 
over his slave. If the enforcement of the right excites more feeling in 
one case than in the other, it is not from the manner in which it is done, 
but the nature of the right which is enforced ; property in a human being 
for iife^ If this is unjust and oppressive, the sin is on the heads of the 
makers of laws which tolerate slavery, or in those who have the power, 
in not repealing them ; to visit it on those who have honestly acquired, 
and lawfully liold property, under the guaranty and protection of the 
laws, is the worst of all oppression; and the rankest injustice toward 
our fellow men. It is the indulgence of a spirit of persecution against 
oar neighbors, for no offence against society or its laws, for no infringe- 
ment of the rights of others, but simply the assertion of their own, in a 
lawful manner. If this spirit pervades the country, if public opinion is 
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suffered to prostrate the laws, which protect one species of property^ 
those who lead the crusade against slavery, may, at no distant day, find 
a new one directed against their lands, their stores and their debts ; if a 
master cannot retain the custody of his slave, apprentice or redemptioner, 
a parent must give up the guardianship of his children, bail have no hold on 
their principal, the creditor cannot arrest his debtor by lawful means, and 
he who keeps the rightful owner of lands, or chattels out of possession, 
will be protected in his tresspasses. When the law ceases to be the test 
of right and security, when individuals undertake to be its administrators 
by rules of their own adoption, the bonds of society are broken as effectu- 
ally by the severance of one link from the chain of justice, which binds 
men to the laws, as if the whole was dissolved. The only permanent 
danger is in the indulgence of the humane and benevolent feelings of oor 
nature, at what we feel to be acts of oppression, towards human beings, 
endowed with the same qualities and attributes as ourselves, and brought 
into being by the same power which created us all ; without recollectiDg 
that in suffering these feelings to come into action against rights secured 
by the laws, we forget the first duty of citizens of a government of laws; * 
obedience to its ordinances." 

Then, after re-affirming the judgement of Chief Justice Tilghman, and 
the supreme court of Pennsylvania as I have before mentioned it, Judge 
Baldwin adds : ** This is the spirit of the law, policy and feeling of Penn- 
sylvania as declared by the supreme couit. The supreme court declares 
that the constitution of the United States would never have been formed, 
or assented to by the southern states, without some provision for securing 
their property in slaves. Look at the first article, and you will see that 
slaves are not only property or chattels, but political property, which 
confers the highest and most sacred political rights of the states, on the 
inviolabilit}' of which, the very existence of this government depends." 

These adjudications and authorities of our own state and other northern 
states upon the very point in question, are confirmed by others equally 
respectable, though not upon that precise point, yet respecting the char- 
acter and rights of our coloured people, all tending to the same condo- 
sion, that they are not entitled to political, as they never have been allowed 
social equality with white freemen. Chancellor Kent, in an extensive and 
instructive note, to the last edition of his valuable commentaries, states this 
as the result of all his learned investigations of the subject. Among other 
authorities he refers to, is that of a temperate and well reasoned essay, 
on the political grade of the free coloured population by John P. Denny, 
Esq., of Chambersburg, Pennsylvania, who shows conclusively, thit 
none but white men have since the declaration of American independeneSt 
been contemplated as shaiing our American sovereignty, equality, or 
rights, and that from that declaration till this time, none of our public acts, 
institutions, or laws, any more than our private and social habits, have 
recognized them as our equals. Besides Mr. Denny *s argument his 
pamphlet is prefaced by a letter from Chief Justice Marshall, written in 
1834, in which that eminent magistrate, who though a southern man, 
entertained many northern political opinions, adds his authority to what I 
have already cited, by declaring that he read Mr. Denny's essay witli the 
more pleasure because the sentiment it conveys appeared to the Chief 
Justice to be perfectly sound. It is cause of real gratification to perceive, 
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le says, that in the northern and middle states, the opinion of the intel- 
igent on this delicate subject, on which the slave-holding states are so 
tensitive, accords so entirely with that of the south. 

Having thus shown the highest sanction for the constitutional lawful- 
less of American slavery, and for the political inequality of all coloured 
nen, whether bond or free, in the United States, recognizing property in 
ilaves, and a right to assert it as our supreme law without question of that 
■ight by the law of states disclaiming to hold slaves, I will next show by 
he authority of our late very respectable fellow citizen, William Rawle, 
president of the abolition society of Pennsylvania, that the modern extrav* 
igance of the zealots of a new doctrine, was deprecated by him, as it 
ihould be by every reasonable friend of the blacks — as much so as by 
ivery good American, friend of that Union which is our country. I have 
>een permitted to make public a letter written by that gentleman to a rela- 
iwe of mine in congress, who had not an opportunity of publishing it 
here as I will here. Those who know Mr. Kawle, and how forbearing 
le was of strong language at all times, will appreciate the force of 
expression with which he bears his important testimony against this per- 
licioc** "^sault on the rights of others and detriment to the object of it. 

** I became a member of the Pennsylvania society for promoting the 
iboUlion of slavery — for the relief of free negroes held in bondage, and for 
improving the condition of the African race, on the 6th of November* 1792. 

**|I was afterwards elected one of the vice presidents and on the 22d 
>f March, 1818, 1 became the president of it. 

** The objects of this association were temperate, legitimate and correct 
—they were substantially confined to the limits of our own state — much 
ndividual good was done-— coloured people sufiering by reason of fraud 
)r unlawful violence were relieved — the pursuits of them by persons 
falsely claiming rights to their service were judiciously repelled — their 
jTouth were educated — their industry assisted — in sickness they were 
tided — and in the hour of death they were solaced and supported. 

** In all this, no offence was given to the citizens of other states. Their 
Kmndaries were respected, and their laws and constitutions not attempted 
,0 be violated. A belief was entertained that an abhorrence of slavery 
ifoald gradually work its way, and that it was the duty of the society 
laiiently to wait the event. 

*' It was not till the year 1833, that some well meaning men, chiefly 
lorth of our city, exhibited indications of dissatisfaction with the slow 
}rogte88 that had been made in the work of general emancipation. Soci- 
eties were formed with the express object of producing — ^if possible — 
in immediate and total extinction of slavery throughout the United States, 
not by force, but by reasoning, and by endeavoring to convince the hol- 
lers of slaves that their conduct was inconsistent with morality, religion^ 
idd even their own interest." 

** It appeared to me that however fair and promising in the abstract, this 
eooxse might be, it could not be long pursued without exciting jealousy, 
tiitpicion, and dissatisfaction, on the part of the slave-holders of the 
loathern states. Conviction was less likely to be produced than opposi- 
tioiL The condition of slaves was in my opinion likely to be rendered 
more oppressive and severe, in proportion as apprehensions arose, and 
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that the dissemination of these principles would extend beyond the mas- 
ters to the coloured population in general. In shoit I foresaw, exactly as 
it has happened, that the blind zeal which actuated so many of these 
respectable and well meaning gentlemen in the north, would meet with a 
new counteraction ; the first result of which would be to Impose greater 
restraints upon the slaves*, and the eventual eflect to postpone, and not 
to promote, an enlarged emancipation, so much the object of desire. 

** It struck my mind that our greatest enemies could not derise abetter 
scheme to delay or defeat our views and wishes than this, and I expressed 
my opinions without disguise to those of my friends who called and oon- 
versed with me on the subject. 

** In testimony of the early formation of my opinion, I attach a copy of a 
letter to a friend who had promised to deliver a discourse before the anti- 
slavery society at New York, and who had received an intimatioo from 
that quarter, that he would be resisted if he attempted so to do. He 
wished to know whether I would approve of his withdrawing from thtf 
task, which, — notwithstanding our close intimacy — he had asanned 
without any communication with me and a concise statement of my sen- 
timents was immediately returned to him. The event tended to verify 
my anticipation. He was not permitted to deliver the discourse. 

** I conclude by saying, that I do not and will not relinquish the principles 
on which the Pennsylvania abolition society was founded, and has been 
uniformly conducted ; and I trust that the members of it will never aban- 
don its banner, nor shrink from doing all the good they edit within its 
constitutional pale. 

(Signed) W. RAWLE." 

Letter from Mr. R., to — , E«q: 

'* My Dear Sir: 

** The conduct and proceedings of the general anti-slavery society have 
not met with my eutire approbation. The members appear to me 
to be actuated by a blind and injudicious zeal, productive of meas- 
sures, the effect of which will be to awaken alarm, create a determiaed 
opposition among the slaves holden, and delay the progress of conscitm- 
tious emancipation. 

•• That day — the day of general emancipation — will, I trust and belicTei 
hereafter arrive. But I fear it will be delayed by the institutiodi of soii- 
eties so warm, and so imprudent. 

•* June 27. 1834." 

To these admonitions on the flagrant and wicked impolicy of slave 
propagandism, I must add one — analogous — caveat from Clarendoni 
who thus deprecates that original sin of men of one state to inter- 
fere with and aggravate whatever they may deem tlie infirmities of others. 

** There is not a sadder consideration — and I pray God the Almighty 
Justice, be not angry with, and weary of the government of kings and 
princes, for it is a strange delusion that monarchical government is fallen 
to, in the opinion of the common people within these ItkVd years-^tban 
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this pMfllmi and injnatice, in christian princes, that Xhtj are not as soli* 
eitons the laws' should be executed, justice administered and order pre* 
serred within their own kingdoms, as theyare that all three may be eonfoitn" 
ded and disturbed among their neighbors. And therefore there is no sooner 
a spark of dissension, a discomposure in affections, a jealousy in under- 
standings, discerned to be in or to be easy infused into a neighkKNr province 
or kingdom, to the haiarding of the peace thereof, but they, though in 
league and amity, with their utmost art and industry, make it their busi- 
ness to kindle that spark into a flame, and to contract and ripen all 
unsettled humours, and jealous apprehensions, into a peremptory dis- 
coDtentt and all discontent to sedition, and all sedition to open and pro- 
feseed rebellion. And have never as ample satisfaction in their own 
greatness, or so great a sense and value of God's blessing upon them, as 
when they have been the instruments of drawing some notorious calamity 
upon their neighbors, as if the religion of princes were nothing but policy, 
enough to make all other kingdoms but their own miserable : and that 
because God has reserved tliem to be tried only within his own jurisdic 
lion, and before his own tribunal, that he means to try them too by other 
laws and rules that he hath published to the world for his servants to 
walk by.'* 

i must not quit the authorities on the constitutionality of this question 
without refuting the hacknied attempt continually made to enlist the dec- 
laration of independence, in support of the universal equality of all man- 
kind. Mr. Denny *s argument relies on Mr. Rawle's treatise on constitu- 
tional law for this purpose as follows : 

** In collecting the various authorities upon the construction of this 
dause of the constitution, we cannot omit that of the learned Mr. Rawle 
in his •* view of the constitution, " a work of very superior raeilt. '* The 
oitizens of each state,'* he informs us, *' constituted the citizens of the 
United States when the constitution was adopted. The right which 
appertained to them as citizen? of these respective commonwealths aecom- 
panied. them in the formation of the great compound commonwealth 
which ensued;" he adds, ** every person born within the United States, 
its territories, or districts, whether the parents are citizens or aliens, is a 
natural born citizen, according to the sense of the constitution and entitled 
to all the rights and privileges appertaining to that capacity." We have 
here a liKsid exhibition of the trui3 doctrine — the phrase every person being 
limited to the white population ; and that this limitation was intended by 
ihe writer is obvious from the general proposition with which the passage 
is introduced, viz : 

'* Those only who compose the people and partake of the sovereignty 
are eithsens. They alone can elect and are Ci9p($ble of being elected 
t9 public offices, and of course they alone can exeriiise authority within 
the fommunity." > 

** It is extremely doubtful that the coloured freeman has ever been eleva 
led by legal provision, to unqualified citizenship, in any state of the 
Union ; and we have met with no one who is prepared to maintain ttiat 
he has, in the sense of this author, so shared in the sovereignty of any of 
tht American governments — general or state*— af to entitle him to that 
rank/* 

for., xii T 
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The declaration of independence is the ikrorite text of the ardent aholi* 
tioniat among ourselves who in the height of a laadable, bnt misdirected 
zeal, is striving to achieve what the voice of nature and the impoteney of 
his best efforts unite in proving to be unattainable : and the choice theme 
of agitators under a foreign government, who are seeking the renown of 
philanthrophists by malignant tirades against the institution of slavery 
here, while the working classes of their own land are quietly suffered to 
remain in a state of subjection to their employers, tlireefbld more galling 
than the bondage oi the American negro. 

The declaration of independence was the act of the whUe population, 
performed by their representatives : and although the general propositions 
which it proclaims in favor of human freedom, liberally embraces the 
whole race af man^ yet, it is evident, as well from the tenure of the 
instrument itself, as from the tone of public feeling prevalent in the colo- 
nies at the time, that its true constructive reference is to the relation 
between the American people, nationally considered^ or any other polit- 
ical community, and the form or principles of government which they have 
by nature a right to adopt. 

The subject of domestic relations or of private property was not within 
the design or authority of the body that framed and published the paper, 
and had any act been done by it, with a clear tendency to the alteration or 
disturbance ef these objects, it would certainly have met with a speedy 
and unequivocal reversal from the constituent powers. 

I am not aware of any judicial or authoritative contradiction of the 
adjudications and authorities I have thus presented. A lawyer of Ohio, 
with portions of whose views the convention has been treated, in a printed 
paper anonymously laid upon our tables, whose argument insists, but asl 
think without right, that Chancellor Walworth of New York has pronounced 
judgment the other way, and Mr. John Jay, also of that state, are the only 
opponents of the constitutionality of the net of '93, sanctioned as I have 
shown it is. We have had indeed several petitions and memorials pre- 
sented to this convention, mostly, if I am not mistaken, proceeding from 
the agitation of one member of it more remarkable for the strength of his 
prejudices than the extent of his attainments. 

The arguments as I understand them, are these, first, that the clause in 
the constitution contains an interdict upon the action of the states, because, 
the prohibition is not there in terms. Secondly, that if there is any power 
given to the Union by the constitution, it is at all events nothing more than 
the power of compact, without any coercive sanction, to which objectioni 
the member from the city, (Mr. Biddle) has added a third, that the clause 
in the constitution conceming fugitives from bondage is like that concern- 
ing fugitives from justice, only international, and therefore, the extradition 
can b^ accomplished only by means of the voluntary agency of the 
supreme authority of the state from which the individual is surrendered. 
The pbvroos answer to this last objection is, that the two clauses differ in 
their ternoiSf spirit and object, requiring in the one, the necessary agency 
of a stdte power, and in the other no such agency at all ; wherefore the vari- 
ous authorities cited by that gentleman applicable to sovereign states, have 
DO application. Such a suggestion is a resort to nullification. My answer 
to the argiiiaant that the clause in the constitution is inoperative because it 
dbea not in so many words take the power from the states, and confer it 
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upon the Union, is that such an objection, if valid, would annul many of 
the most unquestionable grants of the federal constitution. Nearly all the 
judicial power of the United States is held by clauses not more explicit 
(Kan the clause thus called in question. The plain meaning of the term 
is that a power is conferred upon the Union which must be exclusive in 
its natuie to be available at all ; and if it be a sufficient objection to such 
power that it is not conferred by diiect interdict upon the states, that 
objection would repeal the federal constitution in many of its indispensable 
articles. 

The last of these objections, that the constitution is only a compact 
between commonwealths without sanction to enforce it, is the argument 
of one who breaks the bargain by which he is bound. To contend that a 
state is not bound by compact because there is no penal sanction to enforce 
it, is carrying nullification farther than was ever attempted, and superadding 
the disgrace of promise breaking, The noblest of state rights is to do 
right, to permit no wrong but comply with the concessions and stipula- 
tions of the federal compact. For a state after having had the benefit of 
that compact, to assert that it is only a compact which cannot be enforced, 
would be a dishonest subterfuge not only discreditiibie but unavailing ; for 
congress are empowered, as we have before seen, by general laws to 
prescribe the effect of the judicial proceedings in each and every state to 
which full faith is to be given in all the states. 

^ After all, however, the whole argument of the right of state judicatures 
to construe the federal constitution or declare void the act of congress in 
question, comes to nothing unless the federal judiciary concur in such 
adjudications. It is extremely improbable that such will ever be the 
case. 

The supreme court of the United States, has never declaied an act of 
congress unconstitutional and void: until it dues so; the act of '93, must 
stand in full force unaflfected by such objections as have for the first time 
been latterly made to it. No state court or magistrate as far as I know, 
or believe, has ever affirmed those objections ; and should it be done it 
comes to nothing. All the laws of all the states, with all their magistracy 
cinnot repeal the supreme law of an act of congress without the concor- 
rence of the federal judiciary. 

Finally, it is insisted that each state has a constitutional right to act by 

its laws upon its own judicial officers, who cannot be compelled by the 

federal government to officiate in the enforcement of a federal law. Chief 

. JusUce M'Kean and the supreme couri of ihi^ slate fttein i(> think other* 

wise, in Grenerel Seviei's case before mentioned. 

1 will not, however, argue the constitutionality of sacli anti-republican 
legislation, because a rculier answer is at at hand which is beyond all 
question. Granting, for argument's sake that the states have a right to 
refuse the services of their m-^gistracy in the administration of a law of 
the United States, what is the inevitable result ? The creatioo by act of 
eoDgrsss of federal officers enongh in every state to carry into eflect the 
act of '93, or any similar act, so that consolidation would be the conso- 
quence. 

Upon the various acts that have proceeded from several tlzUiM of late, 
for the regulatioQ of this matter, it is nnoeeetsary to say wbeUier ibsy 
conlbrm to the constilationy because, wherever the slate autiiority is sop- 
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poiBed by congress to trench apon that of the Uniied Stttcs^ the : Utter 
always have their remedy at hand. It rests with the federal jodieiary to 
determine finally whether an act of congress can be revoked by st^ls 
authority, and it rests with congress to add sdch other ads as tlw federal 
gDvemment may require. 

I proceed to discuss the policy or reason of thie measure, witb the 
promise I once heard the late Mr. Lowndes introduce an argument with, 
that the policy or reason of it is more important than even the coiisnka« 
tionality — solemn as that may be. 

These United States are the freeest and happiest of nations ; a model 
and the envy of all others. That American who does not think and feel 
so, does not deserve what he enjoys beyond all the rest of mankind. 
But it is the lot of humanity to be cliequered with disadvantages. Life 
is a thread of mingled yarn, good and ill together ; and our American con- 
dition is embittered by unfortunate connexions with the original inhabi- 
tants of this country — the Indians, and the Africans who, from humane 
motives, were brought here to substitute them as onr vassals. Equal- 
ity of condition never having been allowed by the whites to either of 
these coloured races, but botb being conquered or cheated and subdued, 
they were sacrificed to the foice of circumstances. The coercion of 
Pizarro is more shocking, but in a just estimate what are the purchases 
of Penn — when tracts of fine land were acquired from their savage owners 
in what was called exchange for a trinket or hatchet? J'hat the Indiani 
might be conquered or bought out of their possessions for trifles, and ths 
Africans brought by force from their own country to serve in this-— are, 
however wrong, at least such ordinary transactions, in all ages, by all 
people, thai history abounds with similar acts. To hate wrong is to hate 
mankind, says a philosipher. It is the chain of events ; the weak must 
master the strong ; while, undoubtedly, justice is always strength, ai 
honesty is policy. The slave tiade, now punished as pinitioal by most 
of the nations of Christendom, was vindicated in a letter from the i^pre- 
santative of the Spanish government to ours, by argument that it gives a 
fait equivalent for slavery in wholesome food, clothing, dwelling, educa- 
tion, marriage and religion, exchanged for a state of naked barbarism^ not 
much better than that of the wild beasts of the same uncultivated forests 
from which the Africans are taken. The forei^in slave trade, however, 
once freely practiced by all nations, is now generally condemned, although 
it is said ih«it it is at this time more prevalant, as certainly its clao- 
destine per)petration is much more shocking, than before it was. denouced 
as piracy. But the foreign slave trade, once freely practiced by all nationfl» 
is novf universally condemned, while menial slavery has becomo so 
inveterate that no hasty, much less violent, measures will eradicate it. 
The evil is palpable : but the remedy inscrutable. Immediate or prag- 
matic abolition would be worse than the slave trade or slavery for boSi 
slaves and masters : and co!on<zation-— except from slave holding states — 
I hold to be a futile if not ctuel experimeut. We must i>ut our trust ia 
the same overruling Providence, which has suffered the evil to be inflicted 
on lis, to remove or mitigate it. Castes are an evil in some fnrm of everj^ 
nation in every age. Patience, and forbearance, and kindness, ate our 
duties to the blacks ; and that faith in impruviment which is the substance 
of things hoped for, and the evidence of things not seen, is a rcltaneefor 
ourselves, When we call to mmd the modern miracles of those oow 
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'* The African race are esseDtially a degrraiied caste, of inferior rank 
and condition in society. Marriages between them and the whites are 
forbidden in some of the states, ana when not absolotely contrary to law, 
they are revolting^ and regarded as an offence ajj^ainst public decoram. 
By the revised statutes of Illinois, published in 1829, marriages between 
whites and negroes or mulattoes, are declared void, and the persons so 
married are liable to be whipped, fined and imprisoned. By an old 
statute of Massachusetts, in 1705, such marriages were even declared 
void, and they were so under the statute of 1786. And the prohibition is 
continued under the Massachusetts revised statutes of 1835, which 
declare that no white person shall intermarry with a negro, indian or 
mulatto. Such connexions, in France and Germany, constitute the degra- 
ded state of concubinage, which was known in the civil law ; but they are 
not legal marriages, because the parties want that equality of status^ or 
condition, which is essential to the contract." 2 Ehni, p. 258 ^-^Note* 

This, be it remembered is northern doctrine, as is all I have produced 
on this occasion. This digested view of the character and condition of 
Qoloored people is the result of the researches of a learned man, writing 
under no impulse but that of truth, with no feeling but for the blacks. 
The contrary doctrine is not a wholesome feeling; it is not natural, is not 
American, is not even English, or European till very lately, and is a stab 
at our common welfare and national character which every American 
should repel. 

It is against our nature, habits and feelings, against the laws of civilized 
nations, especially against those of the American states most fmitful of 
abolitionists, to attempt to equalize blacks and whites politically* and, 
while socially there are impassable barriers between them, to tantalize the 
blacks with vain hopes of political franchise. All social equality is 
denied ; and not to them alone. A large, respectable, and irreproackable 
class of our own fellow countrymen, our equals in every respect* the 
Jews, are now degraded in England, and were till lately in twoy if not 

more, of the United States, North Carolina and Maryland. 

Declamation and indignation are vented on the alleged hardship and 
cruelty of denying to the blacks political equality withheld from white 
men. This view is applicable rather to the question of tititenship than 
to that of fugitive slaves, I confess; but it bears directly ind^ forcibly oa 
the whole subject of the misdirected efforts to remedy ihe imagined 
political wrongs of the coloured population. The questioiui^ slaTeiy in 
the slave holding states and of black equality with whiCte in the other 
Btates, are intimately connected, and one priticiple settles them both. 

Let philanthropists fit them, for political freedom by social fellowship 
first, and afterwaids, if neecis b'e«' bestow the rights and benefits of equal 
citizensh ip . I desire to be considered the sincere friend and warm advocate 
of such improvement — I call upon the pious and the benevolent of Penn- 
sylvania, especially members of the true abolition society, to remove or 
soften the impracncable demai cation between them and us, if possible ; 
and I call upon the false abolitionists, till then, to forbear to aggravate 
their condition and disturb ours, by vain struggles to render them our 
equals as citizens before they allow them to be like us in any social 
respect whatever. The school, the church, and the graTtyard— there 
kt tiMm be assoeiated with those white firiends wiio now keep then aeg- 
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legated and aloof. These are practicable aasoeiationa short of bed and 
board* Why is it that while our school law opens its doora to ev$ry 
individfial^ diiectors exclude all blacks, and almost within sound of my 
▼oiee, have lately erected a large seminary for tlie separate education of 
coloured children. Why do not those vfho say they are our brethren and 
equals, take them into the same schools with their own children, ^d 1st 
them all learn to be instructed together. Why do they exclude them 
' from their places of worship ? Why not at least let them worship and 
pray with themselves ? Why not, if they cannot be married, condescend 
to permit them even to be buried together — ^to be laid in the cold earth 
under the same ministration ? i reproach their friends, but in no unkind 
spirit, their forward and enthusiastic supporters, that they have not so 
much as attempted some system of education and of worship, in which 
blacks and whiles shall be blended without distinction of colour. I am 
sensible of the difficulties and the odium of all such undertakings ; bat 
till they are tried it is worse than idle for shrinking friends of the blacks 
to complain of and condemn those whom they accuse as their enemies. 
The frightful disparities of crime and pauperism which now disgrace the 
blacks, might and certainly would be mitigated by this the only right 
way of beginning to equalize the two species. Let those who assert 
equality impress it on the blacks in social relations first, and then political 
and civil emancipation and elevation may follow. Let them set' the 
example— *make tlie beginning. But as it is, they begin wrong. Indeed, 
they make no beginning at all. They do but deepen prejudice, aggravate 
degradation, and provoke superiority. 

On a former debate, we were told with much fervid ^eloquence, that 
even at the communion table, blacks and whites take the holy sacrament 
together. Yes, sir, the slaves do so, I understand, with their masters, in 
the southern churches. But how is it here, and generally at the north? 
A poor solitary domeatie may occasionally be seen on these occasions ; 
but as a general rule I believe there is no communion of whites and blacks. 
The blacks are obliged by custom and example to abstain from association 
with their betters as they esteem themselves ; in all the services of every 
congregation, every seminary of learning, eveiy graveyard — every where, 
in every tiling. 

Abolition should therefore stay at home and labor at home, and it may 
do much good. Its propagandism is as unjust to slaves as to their mas* 
ters. it should confront the prejudices which reduce the poor blacks to 
most absolute vassalage here, as marked, as hopeless and as cruel as that 
of the slaves elsewhere. Our champions of black liberty and equality 
can preach and rail at bondage at a distance and in theory ; but when its 
victims are brought to their own doors, and coloured equality to their own 
families, their school and their church, and their place ef interment* not 
to mention board and bed, they shrink from the first duties of humanity 
as shocking. In no taunting temper, but in all sincerity, I allege this 
utter inconsistency, with a public declaration of my perfect readiness to 
unite in all reasonable endeavors to remove or reduce the social barriers 
which separate and segregate the two races. I must in candor acknowl* 
edge prejudices too. 

The example of Hay ti, one of the most fertile and desirable spots on 
the globe, where for many yeiurs, the coloured supremacy has been ostab 
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Ibhedy affordp proof that the black is unequal to the white* and the decree 
of Providence making a broad distinction between the two, necessariljr 
superadds strong apprehension as to the complete success of any experi- 
ment that may be made to equaliie them. But let us try. Let us not he 
disconraged. Let us see if social prejudice may be overcome on our 
part, and social degradation on theirs. Till that attempt is made, all 
attempts at political privilege must fail, while the very attempt continually 
aggravates the hardships of servitude. 

In the northern part of Philadelphia, an edifice is now building, which 
is said to be the temple of abolition. If of abolition within Pennsylvania, 
its dedication must be to folly, for there are no slaves to be freed ;• if abo- 
lition elsewhere, it should be desecrated to the demon of national discoird 
and destruction ; a place in which poor slaves will be put to torment ; a 
modem Ergastulum, worse than the Roman structure for that purpose. 
Let its founders give it better destination, than idle, if not wicked inter- 
meddling with the neighbors we should love, by making it a school 
house and a chuich, in which the blacks may be taught to read and to 
worship, instead of being maddened by agitators. 

As a native of Pennsylvania, I consider my fellow-citizen wanting to 
the -policy, the honor and the government of this commonwealth, Who 
would not support the principles of gradual abolition within this stale. 
And after having adduced the authority of the late most estimable presi- 
dent of the abolition society of Pennsylvania, against the reckless infatua- 
tion and wickedness of those who from within one state, by violent, rash 
and unconstitutional movements strive to uproot slavery in others, con- 
trary to their laws ; I pronounce such men traitors to the American Union, 
and that country by whose institutions we are all republican freemen, 
although some of our fellow countrymen are the masters of slaves. Such 
abolition is a wicked violation of duty as Americans, of mercy to the 
slaves themselves. There may not be at this moment such a man in this 
convention ; but abolition has become a common cloak for domagoguest 
striving to connect it with party, and rule or ruin by its abominable mad- 
uess. Of every such agitator, in this hall or out of it, I say hie niger est^ 
hune tro Romane^ caveto. 

Trial by jury for fugitive slaves ! for blacks by whites ! What a sirie- 
cism, an absutdity. From Magna Charta down, trial by jury has been a 
trial by peers, by equals ; vassals, says Blackstone, by their fellow vas- 
sals, lords by their brother lonls. If this trial is to be conferred on 
blacks by their friends, let us at least carry out the true spirit of the grant, 
and give the blacks a jury of their own colour ; give them at any rate a 
jury de medietate^ half of the kind of the party to be tried. Otherwise, 
we violate the very principle of equality consecrated trial by jury as here- 
tofore, and pervert it to the prejudice of those we pretend to befriend. 

Any such provision moreover is merely functional, not organic. 
There is no occasion foi it in a constitution. Its place, if any where, is 
in a law. Confederated as we are with sister states no such provision 
should be part of our code, offspring as it would be of that meddling ani- 
mosity of the men of one nation towards others which has always been a 
principal cause of strife, bloodshed and disturbance, eloquently rep* 
robatad by Clarendon, in a passage I before read from his history. 
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Mr. President, the most acceptable act of this body is that which incor- 
porates the word white in the fundamental law, and puts an end to the 
■agitation of this exciting topic in Pennsylvania. The provision now pro- 
posed, is a contradiction of it, and if acceded to, would unsettle what has 
been so well done. In spite of nearly the whole city press against usl the 
course of the convention respecting this important matter has been popular 
beyond my anticipation. I do not mean in any party or local acceptation ; 
but agreeable to the intelligence and right feeling of the community. No 
reform we have made will be so effective in recommending all the rest to 
the people as this ; and I cannot close without saying that the gentleman 
near me (Judge Hopkinson) will be honored now and heteafter, here and 
elsewhere, for his independent course on this occasion. It will do good 
in the north as much as the south, abroad as well as at hpme. 

I learn tliat a lespectable merchant, who took a very active part in get- 
ting signatures to a petition which conveyed to us a very able and temper- 
ate argument against the attempt to advance the coloured people to political 
privileges,- found but three persons who hesitated to unite heartily in that 
petition. I take my leave of the subject with the conviction that this is 
the time and the state to follow up its lead in legitimate abolition, by 
rebuking effectually that false and perilous countetfeit which would 
assume, dishonor, and destroy its advantages, and endanger the Union of 
these prospering states. Here, in central Pennsylvrnia, is the true 
meridian for maintaining the federal government against all assailants. 
Let us mitigate the lot of inevitable degradation by the utmost kindness 
and every practicable amelioration. But let us confront and put down the 
disastrous influence of meddling abolition, nor suffer it to contaminate 
Pennsylvania. Let us cleave to the American Union, which has rendered 
us happier and greater than other nations, in spite of all foreign detrac- 
tion.^ Let u:$ not suffer such disparagement to set us against our brethren, 
and our institutions. And if all of us think that slavery is an evil^ let us 
trust to Providence for its eventual disappearance. 

Mr. BiDDLE rose and said, that there was no gentleman in that body 
who would have been more gratified than he should have been, if the 
delegate from the county of Philadelphia could have proceeded, and if 
his vote could have availed any thing, most freely would it have been 
accorded to him. 

He (Mr. B.) had felt the inconvenience' of this rule on Saturday, and 
he, therefore, when the gentleman asked the convention this morning to 
rescind it during the discussion of this deeply interesti^ig question, mani- 
fested his sentiments by seconding the gentleman's motion. 

Gentlemen had strangely misconceived the whole scope and tendency 

^#f "the argument which he had the honor to address to this body on 

\.^falorday last. If they had attended to it, he thought they might hav( 

wnu^ the trouble of listening with such breathless atteniioi 

:PI>d^^ gentleman from the county of Phila- 

;>4e|phia — tQ;ldhii^;j|^|pit display of argument which they had all heard this 

•■anorning. v;'v?^> = 

What, ha {Mfihi' ft.) asked, was that argument ? Was it an argument in 
faror of adiiAsgiUl^f the constitution of the United Sutes T Was it an 

■ ■.■;•• : . ' Vv • 
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argomeni ia favor of nallification, and of tubvefting this greaat and pros- 
perous Union? No. Qentlemen should have known that the whole 
argument rested on the supremacy of the consiiiution of the United 
States; and he (Mr. B.) endeavored to show that the law of 1793 was 
not obligatoiy, because it was in contradiction of that great charter 
which he prayed might last long — very long, and be an instrument in 
infusing blessings not only among us, but in cementing into one nation 
this great people. 

Was it not strange that learned gentlemen should stand on this floor 
and ask, were we not seeking to rend the Union asunder— to separate the 
commonwealth of Pennsylvania from the rest of the Union, and to over- 
turn the constitution of the United States; when the very argument 
addressed to this body was founded altogether upon the paramount oblig- 
atory character of that instrumenu 

When gentlemen were obliged to resort to such means, they must 
indeed, have a ciiuse that would not admit of fair discussion. It was true 
that the g^^ntleman from Luzerne, (Air, Woodward) had told the conven- 
tion that lie meant none of his allusions to be personal to himself (Mr. 
Biddle.) Yet, he had spoken of an appeal to angry and mad passions — of 
a general convulsion, and of Pennsylvania struck from the confederacy. 
And, he had asked, who had stirred up this commotion ? Who, he 
asked, was it that had stirred up this commotion? What was the object 
of such an appeal? Was the gentleman who addressed this boiy, desir- 
ous that this subject should be calmly and deliberately considered ? We 
are asked if this subject is to be everlastingly agitated ? 

Yes! he (Mr. B.) would say — agitated everlastingly, at least until the 
free people of this '*.oaimon wealth have obtained their rights. And he 
hoped that the voice of no freeman would be st II until all those claiming 
to be free-born sitizens of Pennsylvania, should be secured in their rights 
and not dragged from the commonwealth without trial or without safe- 
gruard, and cairied into bondage for life. 

And because we had asked that men shoidd be thus protected, were 
we to be told that we were everlastingly agitating a question which was 
fraught with the most dreadful consequences ? He did not seek to invade 
the rights of ttie south, nor to disturb their institutions. And while he 
sought not to disturb the>n m legislating for Pennsylvania and the protec- 
tion of her citizens, yet, forsooth, it seemed that we must pause, lest tlie 
south should complain. 

We were told, when a mete question of property was at stake in the 
south, that we must not discuss it-— that it was dangerous to do so ! But 
when a question connected with the people of the north came up here, it 
was not a voice from the south that should bid us be still, and yield up 
our voices, but it was tht: voice of PennsylvaniaLs on the floor of a Penn- 
aylvania convention. 

Gentlemen had asked whether any true hearted Pennsylvanian would 
4euy the paramount obligatory character of the constitution and laws of the 
Union ? 

He (Mr. B.) would answer—*** No." But it was an abuse — a misap- 
plication of the argument to suppose that there was any thing in it calcu- 
lated to have that tendency. 
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The whole argument before the body was — that the constitution of the 
United States— 4hat compact which all were bound to respect-- 'that eom- 
pact asked nothing of the kind. All that it required was, that a ftrghive 
from labor should be delivered up. It claimed not the right to cone 
among us, and with a ruthless hand seize and carry him from the com- 
monwealth. 

He (Mr. B.) would say let them be delivered up. But at the same tine 
ke would say, let us not break down every safe-guard, and render any 
man liable to be seized, and carried away, and made a slave -of. There 
was no one but what would assent to the proposition that the compact 
by which the Union is bound together compels us to surrender a fugitive 
slave to his hard fate. 

He was somewhat surprised that those individuals who had rallied in 
favor of human riprhts should be taunted with the interrogation— ** Aie 
they true-hearted Pennsylvanians?'* 

Pennsylvania was settled by William Penn and a band of heroic patriots 
who came to this then savage wilderness, to enjoy liberty of conscieaee. 
Aqd those very men proclaimed to all the earth universal toleration. 
These setders treated the red man with kindness and justice. 

If time permitted he would enter into a vindication of the course of the 
first settlers of Pennsylvania, for he was Pennsylvanian enough to feel 
an honest glow of exultation at the early settlement of the commonwealth. 
But the time to which he was limited was fast passing away, and he dare 
not enter upon a field so broad. 

He would say that the early settlers of Pennsylvania sought to enjoy 
that liberty of conscience which was denied to them in their native land, 
and desired that all others might enjoy it. 

Among the most extraordinary things that had happened within these 
walls, was that these very people — the quakers — who aie identified widi 
every thing Pennsylvanian, should have been held up to scorn and con- 
tempt, and as destitute of the feelings which should animate citizens of 
Pennsylvania, by an adopted citizen ! 

He (Mr. Biddle) trusted that he was a true-hearted Pennsylvanian, and 
he would not yield to any man, he cared not whence he came, in the 
ardor of his attachment to Pennsylvania interests-*-to. Pennsylvania hap- 
piness. And he thanked God that he was a friend to Pennsylvania 
universal liberty. 

We had been told that the constitution of the United States settled this 
question ; and at the time he was interrupted on Saturday, he was endear- 
oring to show that the constitution of the Unitf*d States recognizes no 
principle so monstrous as that an individual may invade a sovereign state, 
and carry a human being away, from under its protection, without pro- 
cess of law — without the consent of the sovereign power of that common- 
wealth. 

But, we were asked by the gentleman from Luzerne, (Mr. Woodward) 
whether a man had not a right to seize and recapture that which is his 
own ? He (Mr. B.) would ask, if the delegate meant to put the question 
seriously, as a lawyer, that a man has a right to seize his property where- 
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eT#r he eoeld find it? What a state of society shoaM we ha^t^— we 
shoald be put into endless eoDfiision, if every maa was permitted to seiae 
upon every thing which he claimed as his own ! 

What ! coold the Virginian come into the city of Philadelphia and take 
his tobacco? Shall the Sonth Carolinian come and demand his barrel of 
rice ? Shall the Mississippian come and demand his cotton ? And shall, 
too* the Lonisianian come among us and demand his sugar, seixe it and 
catryitaway? 

The gentleman had furnished him (IVfr. B.) with an. analogy. ; He 
would ask him, whether, in each aiid every of these cases thene was 
not to be a trial by jury — a full and impartisJ hearing, and the whole 
matter to be subject to the correction of a higher tribunal? And, he would 
tell the gentleman that the analogy held good — that where liberty was at 
slake, and where a man asserted that he was a freeman of Pennsylvania, 
he shall not be deprived of those rights which apply to mere chattel 
interests. 

The gentleman had asked if we were prepared to be perjured, by refus- 
ing to obey the oath they had taken to support the constitution and .laws 
of the United States. Now, he (Mr. B.) would say again, that this was 
not an argument, it was sophistry ; for we all maintain — every man was 
hiand to obey them. 

The question is^-what is the constitution? What are those laws? 
What ace the rights of the states? They all go hand in hand*-all ga on 
harmoniously together, and there was no inconsistency between one and 
the other. But not satisfied with what he had referred to, it was said that 
we held out a lure to the southern slave — an invitation for him to desert 
his mastet and come among us. 

Did he (Mr. B.) not, in the course of the argument that he had 
addressed to this body— fur he must suppose the questions which had 
been propounded here were intended for him — say, that he offered his 
afliiNidment if no one else spoke on the subject? Did he not, he asked, 
concede that the south should have their runaway slaves surrendered to 
them, and every facility given to the recovery of their property, compati- 
ble= with the rights of the freemen of this commonwealth. He had sug- 
giMted that trial by jury might be had in a few days, and that it ought to 
be resorted to. 

The whole argument was admitted that fugitives from labor are to be 
given up; the only question being as to the manner in which it should 
be done. There was no denial made by any individuad with regard to 
the rights of the master. They were as fully conceded as the warmest 
southerner could desire. They had been recognized and acknowledged. 
And he would not be deterred, and he hoped that others would uot, fiom 
doing their duty to the people of Pennsylvania, by any attempt to 
denounce them as seeking to dissolve the Union, and as a people with 
whom no communion should be held. If the confederacy was to be rent 
aeunderrletus see whence the disorganizing blow proceeds from. 

L0i us revert to the history of Pennsylvania. Was it, he would inquiret 
in PennsyWaniiH-Kir the northern states that the ery of disunion has been 
raised ? No, it was in the south. And if the north should ever be alien- 



302 PROCEEDINGS AND DEBATES. 

ated in its affections from the rest of the Union ; it would be when 
northern men shall feel thai without process of law, their homes can be 
invaded, and tlieir children and families torn from them and carried into 

hopeless and irrevocable bondage. 

When that time should come, then would the north rise in the majesty 
of her strength, and do herself justice. Nothing could compensate us 
for the loss of the blessings of liberty— that liberty which had been pur- 
chased by our fathers at so great a price. He apprehended no'sucli 
catastrophe — he feared no such result. He believed that the north would 
be faithful to her engagements to the south, while she, at the same time, 
would take care to have her own rights respected. 

The gentleman from Luzerne had asked whether congress, or the 
states are to legislate on this subject. He (Mr. B.) had endeavored to 
show that the subject was one properly appertaining to the states, and 
that the words ** deliver up,'' so far from being synonimous with seize, 
were wholly irreconcilable with that word. He trusted that he would 
not again be misunderstood, nor charged with seeking to kindle a flame 
not to be extinguished until desolation should be spread far and wide 
throughout the land. 

We sought reconciliation, by letting the south feel that while we are 
her friends and upholders, and are ready to discharge every obligation 
under which we are laid as a member of this confederacy, yet, that we 
respect ourselves too much to suffer any invasion of our rights, and 
therefore would not yield up that which was due to our own citizens. 

Before he entered upon his argument— and he had not resumed the 
thread of his discouiscr where he left off on Saturday — he felt that ii was 
necessary that he should advert to what had been said by the learned 
gentleman (Mr. Woodward) on Saturday. And did time permit, he (Mr. 
B.) would avail himself of the opportunity of replying to the able argu- 
ment of the gentleman from the county of Philadelphia, (Mr. iDgersoll.) 
He however, begged leave to observe, that he utterly denied the position 
taken by those gentlemen, that if we grant the constitutionality of the act 
of 1703, we surrender the whole argument. It was not so. 

Il might be that the act of congress was valid and obligatory ; it might 
be that the United States officers were bound to respect it, yet this pro- 
vision proposed to be inserted in the constitution might be fairly made 
without any violation, or in any degree interfering with the constitution 
of the United States. 

What, he asked, was the constitution of Pennsylvania designed fort 
It was intended for the government of the commonwealth. All the courts, 
all the tribunals, all the magistrates appointed under that constitution 
were officers of this commonwealth, to perform their duties in pursuanee 
of its provisions. 

Had we not a riglu to declare the holding of an office under the state 
was incompatible with holding an office under the general government t 
Had we not done so? Had we not a right to demand the time and 
attainmenUs of all the officers we call into being ? Had officers, he wonld 
ask, appointed under a law of congress, a right to come into the courts of 
Pennsylvania, and compel her officeis to perform their duties under the 
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oontlitatioii of the United Sutes ? Had any each doctrine been contended 
for en J wbere ? Woold any one go so far as to contend that the stales 
hmve not a right to regnlate their own magistracy ? 

In the states of New York and Pennsylvania, — and<Uie legislation of 
Pennsylvania had been pointed to by the gentleman frpm Lnzeme, the 
terms were prescribed how the magistrates shall act. If then* the right 
exist with the legislature, does it not possess th^ power to say that there 
shell be trial by jury ? If congress could impdlie one restriction on the 
magistracy of a state, they could interdict them in any particular. 

He would now turn to the act of 1826, passed by the legislature of 
Pennsylvania, in relation to fugitive negroes. AAer, in the first section 
declaring, that no person shall be seized without process of law— and the 
act of congress says they shall be seized without law — and carried out of 
the state without first being brought before a judge. The act takes 
away all jurisdiction from the inferior magistrates, except the power to 
grant a preliminary warrant for the arrest of the fugitive, who is to be 
taken before a judge. 

The gentleman had referred to this law, and said it proved the under* 
standing of Pennsylvania on the subject. He (Mr. B.] would ask, if the 
legislature had a right to pass a law that no inferior officer should be 
allowed to exercise jurisdiction. Now if an act of assembly could do 
thb, he must say that he was only surprised it had been suffered so long 
to remain on the statute book in violation of the constitution of the United 
States. 

Now, he would ask, could not the convention or rather the people 
themsdves who are to pass upon their amendments, regulate this matter^ 
if the legislature could do it ? Most assuredly they could. He had not 
a doubt of it. 

With regard to this subject, he could only say that the tribunals of the 
state are under the control of the constitution and laws of Pennsylvania. 
He would read the opinion, not of a state court, but of the supreme court 
of the United States, and then it would be seen whether the aigument of 
the gentleman from Luzerne, (Mr. Woodward) or of himself, was most in 
accordance with the preeminent authority of the supreme court of the 
United States, as the exponent of the constitution and laws of the United 
States. 

m 

He (Mr. B.) would say that the federal jurisdiction had never passed 
apon this question. But, he entertained not the least doubt that they 
would not sanction such doctrines as had been contended for here by 
some gentlemen. He would quote the opinions of Judge Story, from 
Wheaton's Reports, vol. 1, p. 313. 

QHere Mr. B. read a portion of the opinion which was to the effect 
thmt congress could not vest any powers of the United States except in 
coarts ordained or established by itself.3 

And yet (continued Mr. B.) we are told that any individual who denies 
the authority of Congress to regulate the matter, and prescribe the juris- 
diction, is guilty of a disregard of the constitution and laws of the United 
States. 

QHeie Mr. B. also read another extract from the opinion.]} 
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Now, It was proper that it shoold be so in order that the tribmiale of 
the United States may be responsible for the use of their powers to those 
who create them. The Judges were responsible for the manner in #hidi 
they performed their duties, and were liable to impeachment for abusing 
their powers. 

Mr. B. said that bis argument went to show that neither the constita- 
tion nor the laws of the United States granted sach powers as were eoa- 
tended for in regard to the^atrt of 1793. He found that his thne was very 
limited, and he must make the most of it. He had risen to answer the 
arguments of the gentleman on the other side ; and he did not intend to 
occupy the body another hour. He eould not commence his argument 
where he had left off, nor proceed in regular order. He felt this rule, 
restricting members to speak only a certain time, very hard, particularly 
•on so important a subject as this was--*-affeciing life and liberty— -ai not 
having an opportunity to go at full length into an argument on iL 

He would now ask the attention of the convention to a memorial which 
had been presented to congress from eleven hundred inhabitants of the 
District of Columbia, during the present year, complaining that they have 
not power to protect northern freemen. The District of Columbia had 
been made the great slave market of our country. And we should see 
whether this power has been abused, and whether tlie free people of 
the northern states aie not called upon to guard their rights. 

£Heie Mr. B. read the petition.] 

Now, when a voice came fiom the south regretting their inability to 
protect the free citizens of the north,— ^weie we, he asked, of the north, 
to be denounced for rising in our places and saying — the time has come 
when we must protect ourselves. He (Mr. fi.) might he denounced ss t 
rash man— as a bold lawyer, for raising his voice against the act of ITdS. 
But so long as the love of liberty throbbed in his bosom, he would not be 
deterred from doing his duty by any dentmciations like these, when it 
was consistent with his obligations not only to the constiiution of the Uni- 
ted States, but the state of Pennsylvania. We are tald that higher 
authority may be quoted to show that the matter has been decided. We 
have been told that the act of 1793 is constitutional, and that thousands 
have been delivered up under it. 

Permit me to say, (continued Mr. Biddle) that this question has never 
been discussed before our tribunals. Why then should we not en- 
deavor to raise the question ? It is not the intelligent and the rieh, 
but the poor and the ignorant, who are brought before the tribunafai of the 
United States. But we are told that M'Kean and Shippen settled the 
question. I wish to look more nanowly into this matter. What grevnd 
do they take f Do they not say that the restoration of a fugitive to the 
owner claiming shall depend on the proof of slavery ? Do mey say that 
any, on the mere suspicion that he is a slave, without trial by jury, shall 
be. carried into slavery ? But it had been indicated that the tfial by jury 
is unsatisfactory, beeause it is not prompt enough. What ! The trial by 
jury unsatisfactory because not sufficiently promptr— the process by which 
all charges against the citizens of Pennsylvania aie decided, not prompt 
enough to determine the claim of a fugitive ! I have already said thai the 
certificate of the magistrate determines not only the colour of the indtvit^ 
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Hal, but also if he shall be a slave : and if he decide agrainst the individual, 
ino person can rescue the fugitive from the hands of the agent, by whom he 
may be kept in such way as his tender mercies may dictate. There is 
no process nf law by which the agent may be prevented from using the 
slave according to his pleasure. In regard to the case, 5th Sergeant and 
Rawle, the case was not argued. The cruelty of the law was not brought 
into question and the opinion of the court, where there is not the specific 

goint before them, does not settle that point. Where it is not plearly 
rought before the court, and argued, the opinion of the court does not 
settle, the point. Judge Sergeant, in his Constitutional Law, does not 
raise tlie question. A case in Pickering's Reports has been alluded to, but 
the gentleman who referred to it, forgot to say that of the two judges on 
the bench, one decided one way, and the other differently. We have 
been told of Judge Parker, but we have not been told of Thatcher's opin- 
ion, that this is a question for the states themselves to settle. We have 
slso the learned opinion of Chancellor Walworth on whom the gentleman 
from Luzerne passed so high and deserved a euloginm. Then I am not 
the only asserter of the doctrines I have advanced, because 1 am sustained 
by others. Chancellor Kent, the gentleman assured us, has expressed no 
opinion on the ^ubject which would sustain me. This, however, is not 
a point of law, much as I defer to the opinion of Chancellor Kent, on 
which I am prepared to receive it. But we have been told that the intro- 
duction of such an article in our constitution vvould be preposterous. On 
this point 1 could wish to hear the eloquent voice of the learned judge 
(Hopkinson) on the other side of the hall, and 1 am sure that nothing 
will deler him from giving his opinion. There is nothiner to be found in 
Story's Commentaries. The learned judge speaks of the law, but the 
question was never raised and brought diiectly before him. If any thing 
•could have been found in the books to sanction the decisions of Chief Jus- 
tice Marshall, the gentlemen would have brought it to the notice of the 
convention. A number of cases have been adverted to, but they are alto- 
gether diiferent in their character. In the case of apprentices, bail-pieces, 
^c, there is an act of the state ; but there is nothing to prevent the agent 
of the owner, on the certificate of the judge, from carrying away the slave. 

Mr. B. went on to express his regret to hear some expressions of the 

fentleman from the county of Philadelphia, (Mr. IngersoU) leflectingon 
udge Chase, of Ohio. I have heard (said Mr. B )'our profession held 
up to ridicule by those who do not belong to it, but I am sorry to hear 
that gentleman endeavor to depreciate a member of that profession second 
to none, and foremost in the ranks where human liberty was brought into 
question. But, it had been said, put this amendment into the constitu- 
tion, and it will be a dead letter. We have been told that the courts of 
the United States would disregard the provision. If the United Slates 
have the right to erect tribunals of such arbitrary powers among us. let 
the responsibility be upon them ; and let us not lend ourselves to any jct 
which will stamp on us the deep dyed odium of refusing to carry out our 
own laws. 

Having thus shewn, or endeavored to show, that he had no disposition 
to disturb a single relation in which we stood to the United Stales, but 
on the contrary to surrender those powers which had \)een conferred upon 

VOL. XI U ' 
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them, he would now resume his argument, that no constmction of 
the constitution of the United States, by which power has been conce- 
ded to it to interfere with our state tribunals, has ever been sanctioned by 
the judicial authorities of the states. He would commence with a refer- 
ence to New Jersey, and to a decision pronounced by Chief Justice Horn- 
blower of the supreme court of that state. 

[Here the Chair announced that the hour to which membeis were 
restricted in speaking, by the rule recently adopted, had expired ; and 
Mr. Biddle thereupon took his seat.] 

Mr. Merrill, of Union, said that the question was, whether the law 
of 1793 was constitutional or not. He confessed, that after all the reflec- 
tion he had bestowed upon it, he could not bring himself to believe that 
it was unconstitutional. He thought it was constitutional. He could not 
believe, as^some did, that it was a mere compact, and not a law that could 
be enforced in the states by the government of the United' States. He 
thought it could, and that the general government could use the necessary 
measures to carry it into effect. If he did not think so, he would be 
obliged to go with the south, and oppose the first judiciary law that might 
be passed in reference to a state. He should feel himself compelled ta 
denounce the language of Mr. Madison, in regard to the constitutionality 
of the Bank of the United States, although the wording of the constitution 
is not such as to place the power beyond a doubt. All the official 
authorities he had seen, bearing upon the law of 1793, all concurred io 
showing that it was unconstitutional. He thouglit, however, if we were 
to go upon the strict construction of the words of the act, there would 
arise some doubt in regard to its constitutionality. But, when it was 
' considered that the law had been so long in force, and never once ques- 
tioned, and that there had been legislative action upon it in almost all the 
states, he, for one, was free to declare that he could not at this late day, 
allow himself to question the constitutionality of the act. 

The n«xt question, then, was,— does the law cover the whole ground? 
Have congress the exclusive control over the matter? They may have; 
hut they have no right to require that out officers shall perform duties 
which are contrary to the constitution and laws of Pennsylvania. And, 
it was admitted by the gentleman from Luzetne, that the states have a 
right to say that their own officers shall not do so and so. It was laid 
down in Sergeant^s Constitutional Law, that state officers are not com- 
pelled to accept offices under the government of the United States. The 
question now is, have we a right to prescribe the manner in which the 
law shall be carried into effect by our own officers ? We have done so — 
we have provided that justices and other persons shall perform certain 
duties. We have assumed the control to a certain extent, and we have a 
right to keep it. The law of 1793 obliges the magistrates to give certifi- 
cates, and our law says they shall not do it, &c. 'i'his, however^ has 
nothing to do with the constitutionality of the law. What are our pow- 
ers in this convention ? Why, they are to do what may be expedient in 
the matter. We have a right to put in an law that fugitives shall be tried 
by a jury^ JBut whether we should do so, or not, is a question of expe- 
diency/ 
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He had no desire to wound any man's feelings ; but he must say that 
the gentleman from Luzerne (Afr. Woodward) paid a poor compliment to 
the south, when he said that the south would not understand what we 
were doing in reference to this law. 

Since the year 1704, the influence of England over Portugal had been 
greater than that of any one state over any other state in this confederacy ; 
yet, the slave trade had been carried on by Portugal ever since, notwith * 
standing all the influence of England to the contrary. When the Holy 
Alliance met in 1815, England brought the question of the slave trade 
before them, with a view to come to some understanding as to its total 
abolition. Nothing, however, was done. But, he would ask, if Eng- 
land had refused any alliance with those nations that had continued the 
slave trade ? No, she had not. It was idle — it was folly for gentlemen 
to refer to England, as setting us an example worthy of emulation, when 
she could have ended the slave trade in Brazil years ago by a single 
breath. 

Now, he would inquire, what was best to be done for the security of 
the coloured people ? for we ought to do what we think right and proper 
for them. We have refused them all political power, either in the for- 
mation or administration of our government. It was said the otheir day 
by the gentleman fiom Mifflin, (xMr. Banks) that no roan would go fur- 
ther than himself to secure the blacks in their power and property. He 
(Mr. M.) would reiterate the remark as to himself, and would add, that 
he would throw every protection around the blacks, which their condition 
required and huamnity suggested. 

The law of 1793 had been proved not to be unconstitutional — ^had 
never been doubted, and must be conceded, to be a good and valid law. 
Under that law the slaveholder had a right to seize the slave himself, and 
without a warrant. The act of 1826, passed by the legislature of Penn- 
sylvania, was for the purpose of suppressing kidnapping, and to protect 
the slaveowner against that charge, and the person claimed as a slave, 
against being unjustly taken away. Now, if they had the right claimed 
under the law of congress, and of which we could not deprive them ; then 
tlie question would arise how far we should restrain our oflicers in refer- 
ence to that right ? If we did so, then the slave would probably be taken 
by violence ; or else congress must appoint a set of oflicers to perform the- 
duties under that law. But who would accept the office ? They would 
have to ferret out the hiding places of the slaves. Who would make up 
his mind to give a certiflcate that ihe fugitive was a slave? Would any 
respectable man — a man of character, take the office? He apprehended 
not. Suoh an offlce as this would become no man of any standing in 
Pennsylvania. These, then, would be the consequences of taking the 
existing power out of the hands of our offSicers. He asked if gentlemen 
desired such a state of things ? By adopting the proposed restriction, 
we should throw every thing over into the hands of the southern man ; 
for, in his (Mr. M.'s) opinion, the slaveholders would not come to avail 
themselves of the jury trial. The citizens of Maryland and Virginia had 
given up acting under the law of 1793, and he did not think it would be 
politic or wise to drive the southern people to act under the law of the 
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United States : especially when the act of 1820, passed by our legislafure* 
fiad been found to work beneficially, and as the slave would then lose all 
the security he now enjoys, under that law. 

Do we not still, under the law of 1826, gain a gre:U deal for the black 
man; as also under the act of 1793? He was not willing to give up that 
gain. All of us remember the wars and fightings on the frontier before 
the passage of the act of 1826. That act was called for imperatively by 
circumstances. He had turned to the Journals of the legislature at that 
time, and had found the following record : 

**A motion was made by Mr. Heston and Mr. Clarke, to amend the 
same by striking therefrom these words : 

II.' «» 'A judge as aforesaid, and upon proof to the satisfaction of such 
^' judge, that the person so seized or arrested doth, under the laws of the 
' state or territory from which he or she fled, owe service or labor to the 
person claiming him or her. it sliall be the duty of such judge to give a 
certificate thereof to such claimant, his or her duly authorized agent or 
' attorney, which shall be sufficient warrant for removing the said fugitive 
\to the state or territory from which he or she fled.' 

• 

'^. **And inserting in lieu thereof these words : "the said judge, justice of 

"Hlie peace, or alderman, who shall bind the said fugitive to appear at the 

'■next court of quarter sessions of the proper county ; or if the said fugitive 

"^hall not be able to obtain suflUcient and satisfactory security for his appear- 

^^hce as aforesaid, that then it shall be the duty of the said judge, justice 

of the peace, or alderman, to commit him to the common jail of the county 

in which he shall have been arrested, so that he tuay be and appear at the 

••^^dTnrt of quarter sessions as aforesaid, and that the said fugitive, before he 

'"fci'haH be delivered up, shall be entitled to the full benefit of a trial by jury, 

"ftnd^i all the forms and regulations which are observed in.criminal prose- 

" Wtioris, and that no person shall be delivered to any other person claiming 

'W'^ervice, until the verdict of a jtiry shall find him to be a slave, and 

'Waft' he' has or shall have absconded from ihe service of his master.' " 

siiJjThi« 'was rejected by a single vote — 42 to 43. The gentleman from 

Indiana: snd the gentleman from Philadelphia county were among the 

e^atH^eSf'tand^ititvas only saved from being part of the law by the vote of the 

"Jjperson who is now the governor of the state. If thai clause had been 

hinaerleU in the zfect of l«2t5, would the south have abided by it? If the 

Hla^r^shadiconferred any such authority, would the south have borne it? 

•^n-Ulia Aground! he remained to be convinced that the protection of the 

fii'MajetotBan cohld l)fe>improved. Let him be convinced that such would be 

JthtfJelGret, and he taoight vote for the amendment. He would not Sciy what 

r-wi^duW.be his<oouWB>if.ihe silaveholder would go bask to the law of 1793. 

«Whfl«rver might be ihe cost to us, of protecting men in their rights against 

. .aip{>re88iion;)1itf*twas willing to risk the penalty. But when he beUeved 

■ ;4hftt dieauioptiun of lithis amendment would be injurious to those wliose 

rjproiecuoonwefjdeiije^ heifdlt that if he gave his assent to it, he would be 

. ii!Je8*8ning' the] meaffia fof'^stecuring to them freedom in practice. If the 

;vjdQtlemaQ <iiK0tildc8hr»w him^ that the slaveholder wouhl come into the 
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state, onder the law of 1793, for the purpose of cruelty and oppression,, 
he would be disposed to restiain him. He would refer to a remark of » 
gentleman from Philadelphia, not now in his seat, who said that we might,- 
by driving back on the south, induce thero to multiply laws by which the 
condition of these persons might be made worse. That would be a good 
answer if we were sure of Uie fact. But the south may submit. He 
would not say she would not Would any gentleman say that the south 
would adapt herself to the new policy of Pennsylvania, and reclaim her 
fngitives under this provision ? He trusted gentlemen were not influenced 
by the consideration of wliat the south would do. Whether they are 
influenced by the consideration of what the south would do was the ques- 
tion. If the south say they will destroy the Union, that is one thing ; bul 
wheneyer they can find a shorter mode of recovering their slaves, thoy 
will use it ; that is another matter. How has the system operated hith* 
erio ? We have been told that free blacks have been taken from among 
us It may be so, but has there been produced any proof of the fact?— 
There is no proof of any such fact. Can we prevent perjury ? How can 
this be done by means of a jury ? Although the fear of ita commission 
may be diminished, the crime cannot be remedied. We ought to do no- 
tiiiog which will bring us in conflict with the constitution and laws of the 
United States, and that may have the eflfect of driving every southern man 
to go to the provisions of those laws. He was sorry to hear any gentle- 
man here branch ofl^ into an abolition speech. It mattered not to him 
what was to be the eflTect of this clause on that portion of the people who 
sustained the doctrine of abolititm. Let gentlemen show that the inter- 
ests of the black people would be protected by the adoption of this amend- 
ment, and they should have his vote. It has been said that whatever 
Pennsylvania decrees her action to be, it is within the competence of her 
legislature to adopt. We ouglit then to leave it to the legislature. No 
man can say with certainty, that tiii:» provision will improve tlie condition 
of the coloured man. \v hy then try it, if we cannot be certain what 
will be its effect ? 

As at present advised, he was indisposed to vote for the amendment. 
Andy as he did not consider this to he a party question, he would ask of 
Ihe gentleman from Philadelphia to show him that the provision would 
secure the prosperity and happiness of the blacks, and he might then be 
induced to vote for it. 

On motion of Mr. Earlb, of Philadelphia county. 

The convention then adjourned. 
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MONDAY AFTERNOON, Fsbruast 5, 183^. 

nnCTB AKTICLB. 

The conyention resamed the second reading of the report of ihe eom- 
mittee to whom was referred the ninth article of the constitution. 

The qaestion l>eing on the motion of Mr. Biddlr to amend the sixth 
section of the said article by adding to the end thereof the following* Tis: 
** It [trial by jury] shall be granted to all persons who may be arrested as 
f igitives from labor, and who shall claim to be freemen.** 

Mr Earle, of Philadelphia county rose and said, that in the remarks 
he was about to offer he wished to be understood as offering nothing in 
opposition to the observance of the provisions of the constitution of 
the United States in relation to this matter, while at the same time he Was 
friendly to abolition, and to colonization properly understood and right- 
fnlly accomplislied, although his colleague (Mr. Ingersoll) had ayowed 
himself hoetde to colonization. In expressing his views, he (Mr. E.) 
would endeavor to make no indecorous charges against the gentlemen on 
the other side ; he would not charge them with falsification ; he would 
not allege that they were all eithei dupes or dupers ; he would not as- 
sert that they were traitors; nor would lie say that the arguments which 
they employed were those of the thief, the robber, or the scoundrel. 
Were he to use such expressions he mii^lii ^ifTord temporary gratification 
to ill regulated minds if surh mi£[ht happen to be on the same side with 
himself; but he could not thereby give pleasure to minds judicious and 
reasonable. He desired to shew that the question of the power of con- 
gress to legislate on the subject of the restniation of fugitives from labor, 
had nothing to do with the question of our right to adopt the proposed 
amendment, at least if moditied, in the manner in which he hoped it 
would be. 

lie would inquire in the first place what we ought to do in relation to 
ihis subject, if it wete ascertained that we had full power over it. It would 
be necessary, in settling this inquiry, to look carefully into the primary 
principles of moral duty, upon which its solniion must depend. It would 
be necessary to determine whether it would be possible to commit per- 
petual injustice, witlu ut sin. We have been told, heie, that we may in 
some cases do injustice, and yet be guilty of no sin. He did not know 
how casuistry might settle this point, as he was not expert in such mat- 
ters. It is said in the second chapter of the Epistle of James the apostle, 
Uiat ** If ye have respect for persons ye commit sin." He did not know 
whether professed casuists would decide that to give the right of jury 
trial to one class of persons, and withhold it from another, is a manifes- 
tation of respect for persons. When that shall be determined, it will 
have been decided whether we commit sin, if we oppose the principles 
contained in this amendment. 



When it shall be determined whether to refuse to others the forms and 
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privileges of trial, that we claim as highly important for onrselves, is to 
do unto others as we would that they should do unto us, then we can de- 
cide whether, voluntarily and without necessity, to reject this amendment 
is to commit sin. 

He (Mi. E.) had said that he would endeavor to offer hints for the 
settlement of some of the points of morality on which the question rests. 
He would first inquire whether the same rules of right and wrong, which 
apply to individuals, may be taken as applicable to communities. 

Can it be wrong, in an individual, when acting by himself, on his sole 
responsibility, to deprive another of his liberty or his property, and yet . 
justifiable in the same individual to join others in the commission of the 
same act? He thought not What was morally unjust, in an individual, 
was equally so in a nation. He believed there were few who would 
dispute thi4 point. 

He would next ask if it was right for an individual, or a nation, volun- 
tarily to assist others in the commission of acts of injustice and oppres- 
sion T And is the plea that they do it, not of their own mere notion, nor 
for their own peculiar profit, but at the request of others, and for the pro- 
fit of others— is this plea available ? He took it for granted, that the 
books would all answer this question in the negative. He would ask, if 
having contracted to do a good work, it was right for us to do good, even 
beyond the requisitions of the contract ? Every one will answer thii 
question in the affirmative. It is right to do good, according to promise, 
and also to go farther and make the measure heaped up and running over. 
Again, if we have contracted to do a thing contrary to abstract justice, 
and wrong, on general principles, is it then our duty to carry the com- 
mission of that wrong farther than we are required to do by the letter of 
the contract? He took it that this question would also be answered ne- 
gatively :•— That if the existence of a contract can be a good plea for the 
commission of a thing which is wrong, upon general and abstract princi- 
ples, still it is not a good plea for the carrying of that wrong farther than 
the contract clearly demands ; and that no state ought to commit more 
wrong or oppression than it is required to commit by the obligations it 
has undertaken. 

If we have bound ourselves to furnish two sacrifices to Juggernaut, or 
to Moloch, let only two victims be taken. If, while we hold that liberty 
is the birthright of all, we have nevertheless coatracted with a despotic 
luler, to furnish him a regiment of troops for the purpose of aiding to keep 
bis subjects in subjection ; then let us send no more than the one regi- 
ment. Let us not do evil, or injustice, beyond the letter of our obliga- 
tions. In taking this view of tlie case, he had assumed as correct, all 
which the other side could claim, viz : that that which is in general 
wrong in its nature, may be excused occasionally, upon the plea that we, 
or our ancestors, have contracted to commit it— -a position that might 
well be questioned, but which it was not necessary for the purpose of 
this argument, to controvert at this time. 

Supposing then, for the argument's sake, that temporary injustice may 
be excused, on the plea of expediency and contract, he would then in- 
quire whether a perpetuity of injustice could be excused in the same man- 
ner. Whether any circumstances whatsoever could justify a state, or a 
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community, in contracting for the everlasting commission of injustice 
and oppression, by themselves and their posterity ? He thought not. 
If wrong is to be palliated, on the ground of temporary necessity, such 
wrong ought to cease, with the cessation of such necessity ; and such 
necessity, if it ever exists, can never be permanent. If an act of legis- 
lation be yielded to, which violates justice, it should be rescinded after a 
reasonable time. *' Cease to do evil, learn to do well,'* is a maxim, as 
applicable to states as to individuals. 

It being conceded, that we ought to conform, in this matter, to abstract 
right, except so far as we have bound ourselves by compact to depart 
from it, he would ask what does abstract right require in relation to a 
people born or residing in this state but of different blood or descent from 
the mass of the population. Is there one species of abstract right for 
persons of English, and another for tliose of German, Irish or Turkish 
descent? Is there one species of abstract right, for one complexion, 
and another for every different shade of complexion ? If so, where it 
the evidence of the fact ? and where the luie by which justice for the 
Tarious classes is to be graduated? Suppose we concede, that those of 
pure African blood have no rights at all, while we asfliert that all of En* 
ropean blood, have the inalienable rights to life, liberty and security, 
which are affirmed in our declaration of independence, and in our state 
bill of rights which makes a part of our constitution of government 
Suppose fiiis to be so, then will it not clearly follow that a mulatto by 
virtue of his portion of European blood is entitled to- be free one-half of 
the time ; a quarter breed, three-fourths of the time ; one of the next 
cross seven-eights of the time, and so on ? If blood or complexion gives 
rigbis, then such rights should be proportioned to the degree of the pure 
blood or pure complexion possessed. 

Then as to the mode to be adopted for consigning to slavery those, 
who by law are to be subjected to it ; ought it, in the case of persons of 
African descent, to be attended with the same formalities, as if we were 
about to enslave white men ? If so, would the formality and security of 
a jury trial be proppr ? If the right to a jury trial, in questions of pro- 
perty, is so sacred, that no man can be deprived of it in Pennsylvania, in 
a pecuniary suit where the sum in controversy exceeds five dollars and 
thirty-four cents, is it just and requisite to secure the enjoyment of that 
right, in cases where the decision mvolves, not only the present freedom 
of an individual, but also that of his or her posterity, for an unlimited 
time? And if there be any force in the argument, that a jury may be 
packed or bribed, as haji been insinuated, then ought we not to abolish 
jury trials altogether? lif the argument proves any thing, it proves. this. 
He thought the convention was not prepared to condemn the principle of 
jury trials ; and he hoped that such trials might ever prevail. If, how- 
aver, we are to sustain the principle, that no jury is requisite, to condemn 
a pure African to slavery, while the unanimous agreement of twelve jo* 
rors should be required for the condemnation of a European, then would 
it not follow, upon the principle already stated, that the agreement of six 
out of twelve jurors should be required, to condemn a half breed, nine 
jurors to condemn a quarter breed, and so on ? 

Gentlemen ask us to refuse the right of jury trial, out of regard to th9 
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rights and the wishes of the south. No>v without entering into an arga* 
ment to show the soundness of my position, I will assume, that those 
Virginians— those men of the south— Washington, Jefferson. Henry, 
Pendleton, VFythe, Mason, Rives, ^c, have been right, in their expres* 
sed opinions, that slavery i^ unjust, whether of white men or of coloured 
men ; and that both classes have a natural right to liberty ; also that the 
Scriptures are correct in teaching, that of one blood are made all nations 
of the earth, and that it is our duty to do unto others as we would that 
others should do unto us. In this opinion I believe I shall be sustain- 
ed by a great majority of the people of the south, themselves, whatever 
contrary views may be advanced by over*zealous northern advocates of 
southeru privileges. Upon this supposition, it would follow, that if we 
had entered into no compact with other states on the subject of slavery, 
it would then be our moral duty to surrender no man into slavery, who 
should have escaped from it ; because such person, whether white or 
black, and whether escaping from Turkey or from Loiiisiana, would be 
justly entitled to freedom; and no one would be justly entitled to his 
services as. a slave. But inasmuch as we have entered into a compact, 
or cor ancestors for us, which is asseited to be in some measure incon- 
sistent with natural rights, we ought carefully to study the instrument, 
and weigh its purport, ere we make the assertion, that it requires of us 
to deny, to persons guilty of no moral o Hence, the opportunity of fair 
investigation and those privileges of trial which are guarantied to the 
most heinous criminal. 

A few days since, we were told that the national constitution required 
of us that we should deprive the coloured people of the right of suffrage, 
as being a political right; but that we might permit them to enjoy all 
civil rights, as fully as the whites. Now the note is changed, and we 
are told from the same quarters, that the same national constitution re- 
quires also that we should deprive them of their civil rights, which are 
deemed by white men, to be among their most valuable inheritances. 
His colleague had said, in substance, that so long as a single state of the 
UnioB should sanction slavery, all the other states were morally bound to 
continue to assist her in upholding it, and from this obligation there was 
no means of honorable escape. He (Mr. E.) could not admit the sound* 
ness of this conclusion. He would not acknowledge, as a fact, a thing 
eo derogatory to the honor of the great men who framed the constitution 
of the Union, as well as to the people of the several states who adopted 
It. 

We have been told, on this floor, that O^Connell has slandered our 
country ; but surely O'Connell has never said any thing so derogatory 
to us as this. If gentlemen feel a zeal to defend the honor of the country 
against the alleged slanders of O'Connell, they must expect that I shall 
also feel some zeal in defending it against what I deem greater slanders. 
So defending it, I do here deliberately and solemnly assert, that the state s 
of this Union never entered into a compact, binding themselves to perpetual 
slavery ; and furthermore that they never enteied into one which was 
intended to have the effect of perpetuating it, nor of depriving, perpetu* 
ally, certain men of the right of jury trial. From such a compact the 
patriots who framed the constitution, and the patriotic people who ratifi^ 
it, would have recoiled with horror. Our ancestors never contracted that 
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their posterity should, forever, without the privilege of withdrawal from 
the engragemeut, assist in holding men in slavery, or in returning into 
slavery those who should have escaped from it. The people of this state, 
at the time when they ratified the constitution of the general gorem- 
ment, were radically opposed to slavery, as they had made manifest, by 
the passage of the aboliiion act, as well as by forming a state constitaiion 
which made no discrimination of rights between the white and the col- 
oured man. They would not have ratified the United States constitution, 
if they had supposed it to be of the character here contended for. Ca- 
temporary history shows, that it could not have been of that character, 
for the people, and the framers of the constitution from all the states bat 
one 01 two, were opposed to slavery ; and the internal structure of the 
constitution proves it to be such as was to be expected from such a people, 
a constitution intended to promote the extinction of slavery, and the 
equality of mankind. It was framed so as to tolerate, and for the time 
being, uphold the claim of the slaveholder ; but yet so as to prepare the 
way for the extinction of thst claim. It was framed so as studiously to 
avoid the recognition of any difiference in rights, arising from complexion : 
hence the clauses for delivering up fugitives are as applicable to white 
persons, bound to service, as to persons of colour. The book read by my 
colleague (Vlr. Ingersoll) strives to maintain that the constitution of the 
United States does not recognize people of colour as citizens ; but the 
authorities quoted by the author do not sanction that position. One of 
them, viz : Mr. Rawle,says that every person born in the United States 
is to be considered a citizen. 

I assert that the constitution of the United States recognizes people of 
colour as citizens. 

First, because it says not a word, from beginning to end, making the 
least discrimination of rights, directly or indirectly, between a white 
and a coloured man. 

Second, because it expressly bases representation, among other things, 
upon the whole number of /reejE>6raon# excluding Indians not taxed.'* 
Of course persons of African descent, as well as Indians who might be 
taxed, were to be reckoned equal to the whites, for the purposes of re- 
presentation ; and such has always been the practical construction of the 
constitution. 

Third, because the states which combined to form the national consti- 
tution had generally, if not universally, formed their local constitutions 
upon the same principle, of giving to counties or districts the same 
representation for free people of colour for the like number of whites. 
Such is the constitution of Pennsylvania ; and the city and county of 
Philadelphia have two out of the number of their delegates on this 
•floor, who sit purely by virtue of their colouied population. 

Fourth, because the people of color assisted to achieve our national 
independence. 

Fifth, because they assisted in electing the delegates who framed the 
United States constitution, and also in choosing the state conventions which 
ratified it. Even in slave-holding Virginia, a coloured freeman was then, 
.and has been since, until quite recently, entitled to a vote upon the same 

ms as a white man. 
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Sixth, because the congress which called the convention to frame the 
eonstitution, recommended that representation should be proportioned 
to •« the whole number of white and other free citizens ;" thus, by the 
general act of the representatives of the whole Union, expressly recog- 
nizing the people of colour as citizens. 

I assert that the constitution of. the United States was intended not to 
perpetuate, but to abolish slavery, or to promote its abolition. 

First, because those who made it were most of them notoriously op« 
posed to slavery, as is shown among other facts, by the act passed 
immediately before, and removed immediately after the adoption of the 
constitution by which slavery was for ever prohibited in the vast territory, 
now composed of the slates of Ohio, Indiana, Illinois, Michigan and the 
territorv of Wisconsin. 

Second, because it carefullv shuns the use of the term slave. 

Thinl, because the instrument authorized, by a circuitous expression, 
the prohibition of the slave trade, after the year 1808. 

Fourth, because it prohibited any such alteration of the constitution, 
prior to 1808, as to take away the privilege of the slave-holding states of 
having five slaves reckoned in the apportionment of direct taxation, as 
equal to three freemen ; but it allows of the alteration of this provision, 
after the year 1808. 

Fifth, because it was generally urged, in support of tlie adoption of 
the constitution by the states, that it would promote the abolition of 
slavery. 

Sixth, because, while the constitution of the Union is declared itself to 
be unalterable, except by unanimous consent, in that part which gives 
every state an equal repiesentaiion in the senate, it is made liable to 
change in other parts, by the act of three-fourths of the states, so as to 
enable the general government to legislate directly for the extinction of 
slaverv in the several states. 

Seventh, because the power was reserved, so to alter the constitution, 
as to release the non-slaveholding states from the obligation to deliver up 
fugitives. 

Eighth, because it is radically absurd to suppose, that those who had 
declared the inalienable right of all to be free and equal, and had in most 
of the states legislated more or loss to sustain this principle, would frame 
and adopt an instrument, intended to bind their posterity forever to its 
violation. 

I freely admit, that the mere power to alter the constitution of the 
Union,'so as to abolish or circumscribe slavery by the act of the general 
government, would not argue much in favor of the anticipated exercise 
of sucii power, if the right to alter the instrument had been expressed 
merely in general and unlimited terms. But we lind it otherwise. We 
find restrictions on the exercise of the amending power, which shows 
that the convention caiefully ueighed the matter, to determine what parts 
should be liable to change, upon the vote of three-fourths of the states, 
and what only by unanimous consent. We find, further, that in restrict* 
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ing the power of change, the subject of slavery was expressly taken into 
eonsideration, so that there could be no oversight about themattei. It 
it declared, in article five, that the equal representation in the senate shall 
be abolished only by unanimous consent, and that the clause relating to 
the slave trade, and also the clause relating to slave taxation should not 
be changed prior to 1808. 

Why was not a provision inserted that the constitution should not be 
80 changed, without the unanimous consent of the states, as to authorize ' 
the extinction of slavery, by the act of the national government ? The 
answer is, simply this : The slave-holding states did not wish such a 
restriction ; or if they did wish it, the other states would not enter the 
Union shackled bj it ; either of which suppositions favors the pojsitionr 
that tlie final extinction of slavery was contemplated to be made with the 
assistance, or at least the encouragement of the national government; 
and that this exunctlon was anticipated to take place soon after 1808 — 
the peiiod at whicrh all alMplute immunities for slave holding were to 
cease. If posterity had fanhfuUy carried out the intentions of the wise 
and benevolent framers of this instrument, theie would not now have 
existed a single slave in this boasted land of lioerty. 

And yet, we are told, that because an individual happens to belong to 
a class, which, by the national constitution, when free, are made equal in 
political power to all others, and, when in slavery, are intended to be 
emancipeted by the humane influences and operations of the provisions 
contained in that instrument — that such a man must not have a jury trial 
in Pennsylvania when his liberty during the full term of his life is in 
question, while another man is to be guarrantied such jury trial whenever 
he may be engaged in controversy about a sum of money no greater than 
five dollars and Ihirty-four cents ; and this is to he done, out of deference 
to the constitution of the United States ! I take it as being clear, that 
the constitution of the Union requires no such deference. I think that 
the citizens of this state are required, alike by their sense of justice, their 
feelings of benevolence, and their regard to their own interests, best pro- 
tected by preserving unsullied the right of all, to secure this right of jury 
trial, so fai as it may be in their power. 

I cannot see that to authorize jury trials in the case under considera- 
tion, would violate the provisions of the national constitution in the 
smallest degree. I understand that the slave holding states ofVirginiat 
North Carolina and Tennessee, grant a jury trial to alleged slaves, claim- 
ing their liberty. May not Pennsylvania do the same and with equal 
propriety ? 

It has been in this debate alleged to be the prerogative of congress, 
under the United States constitution, to prescribe the mode by which 
fugitive slaves shall be delivered up to their owners. He (Mr. E.) had 
not examined this point with great care, deeming it not material to the 
question ; but from the attention he had given to it, he was disposed to 
think that Chief Justice Shaw of Massachusetts was correct, in his de^ 
cision that the provisions of the United States constitution, were partly 
in nature of a government, to be exercised by congress, and partly in the 
nature of a treaty, the stepulations of which were to be performed by the 
several states respectively ; and that the provision concerning fugitives 
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from Tabor, was in the nature of a treaty stipulation. The provision 
which inomediately precedes it, and which relates to the delivery of fu« 
gitives from justice has always been considered as an affair of the states, 
and not of the general government ; and yet the language in each clause 
is similar. 

It is to be noted, that the constitution of the United States, in article one, 
section 8, clause 18, does not authorize congress to carry into effect 
every part of the constitution, but only to make laws for carrying into 
effect "the powers vested by this constitution in the government of the 
United States or any department thereof.'* The question therefore still 
remains : is the power of restoring fugitives <' vested in the government 
of the United States,^* or does it remain with the states themselves ? 
Having expressed my impression adversely to its being so vested, I 
will add, in answer to the argument that the power is presumed to belong 
to the national government, because the congress of 1793 thought (it to 
cldim it, that the celebraied sedition law, for suppressing freedom of 
speech, would stand on nearly as good ground of constitutional claim, 
and the Bank of the United States on somewhat better ; and yet gentle- 
men who advance the argument, will not more than myself, admit the 
constitutionality of those laws. 

That so mucli of the acts of congress as requires the officers of the 
several states to execute the laws enacted by the general government, is 
unconstitutional, is sufficiently clear. It has been so decided by the 
judicial tribunals of various states, without a single decision to the con- 
trary. If it were not so, congress might compel our chief justice of 
Pennsylvania to perform the functions of a justice of the peace, and our 
•governor those of a deputy marshal, to the neglect of their duties as state 
officers. 

If we adopt the amendment under consideration, it can operate only on our 
own tribunals ; hence if we even concede the right to congress to legis- 
late on this subject, enforcing their legislation through the national tri- 
bunals only, we do, by this amendment, in no wise infringe the national 
constitution. Yet it is needful to adopt it, or one similar t^ it, because 
our state legislatute has assumed a jurisdiction in the matter, and this 
jurisdiction we ought to regulate, upon principles of justice and bene- 
volence. 

It may be asked whether freemen have suffered under the operation of 
the now existing laws ? This question cannot be answered with much 
specification of instances ; for the man who is wrongfully taken into 
captivity, with the order of a judge to back his captor, and thence sold 
into slavery in Arkansas, Mississippi or Texas, is not like soon to return 
and tell the tale of his wrongs. Two instances which had occurred 
under his own observation, would serve to illustrate the danger of free- 
men being delivered up us slaves. In one of these cases, two individuals 
from Maryland, apparently lespectable, testified to the slavery of the 
person charged as a fugitive ; the judge declared himself convinced by 
this testimony ; but was induced to grant a postponement, after which 
it was ascertained that the real slave in question, was deceased ; and the 
claimants never returned to prosecute their demand. The other case* 
which occurred before the late Recorder Mcllvaine, was similar in its 
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ch'airac4ftr aad results. In these cases postponements were gianted, per- 
ha)^ reluctantly, at the instance of the counsel employed ; yet it may 
frequently happen that the accused is taken off without the aid of coun- 
sel acting in his behalf; and, moreover, the claimant enjoys the danger- 
ous prerogative of selecting the judge before whom he will go to have 
his claim decided. 

It has been attempted to liken cases of persons claimed as slaves, to 
those of criminals escaping from justice in other states, and it is said 
that there is no more necessity for a jury trial, previous to delivery, in 
the one case than the other. I think diffeiently. The alleged criminal 
is delivered into the custody of a public ofileer, commissioned for the 
purpose by the governor of a sister state ; and he is taken away, for the 
mere and only purpose of having a trial by a jury, according to law in 
the state from which he may have fled. But the alleged slave is not ta- 
ken away for the purpose of trial. He has his trial here. He is not deli- 
vered to a public officer, but to the alleged owner ; and he is taken, not 
to the place from which he is said to have fled, but to any part of the 
world wheie the claimant may please to carry him. If a false claim has 
been made, the wrong doer will not be likely to carry his victim to a 
place where the wrong may be exposed and rectified. 

Mr. E. hoped that the delegate from the city (Mr. Biddle) would 
modify his amendment, so as to provide that a jury trial should be a mat- 
ter of right in all cases of persons claimed as slaves for asserting their 
freedom, which might arise before any of the officers or tribunals of this 
commonwealth. In this form| it would avoid all plausible objection on 
the ground of interference with the province of the government of the 
United States, as it would touch our own tribunals and not those of the 
Union. 

Mr. E. would now say a few words, in reference to the observation» 
of his friend from Luzerne (Mr. Woodward) respecting the printed docu- 
ment, entitled '* facts for the people," which has been sent to each mem- 
ber of this body. I will endeavor to convince the gentleman that the 
epithets which he has applied to the document and its authorsy were 
needlessly and improperly harsh. It was said that the paper had been 
" rudely and unceremoniously thrust upon us " I presume the delegate 
did not intend to deny the right of the authors to publish and circulate 
their opinions — that it was not intended to assail the freedom of speech 
and of the press, as guarantied by our constitutions. It was probably 
the act of sending ihe. documents to us, or the manner of sending, that 
was intended to be censured. Yet we have received, during the six 
months of our sitting, publications relating to the various other topics 
which were agitated, or like to be agitated, in the convention ; they have 
been sent through our letter boxes, in the same manner as these have 
been sent, and no one has hitherto uttered a word of condemnation upon 
the proceeding. Why are all censures, upon these attempts to inform or 
to convince us, reserved for this peculiar subject of slavery ? For his 
part, he (Mr. E.) always felt under obligation tolhose who sent us evi- 
dence, or argument, in relation to any matter, coming, or proposed to be 
brought under our consideration ; and he must think, that the censure, 
thus publicly cast upon those who have not here the privilege of a reply, 
was undeserved. 
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The 20th section of the bill of rights declares, that the citizens have a 
right ** to apply to those invested with the powers of government, by pe- 
tition, address or remonstrance.*' Now, without alleging that the course 
of the distributors of this publication, was within the very letter, he must 
think that it was within the spirit of this constitutional provision ; and 
that it was more rational and useful, for citizens to forward their views, 
in a printed form, to each member of the convention, than to send a peti- 
tion, which would go on the files without printing and without afibrding to 
each delegate convenient time and opportunity for careful examination. 

The authors of the sheet alluded to have further been charged, with 
misrepresentation, and with the suppression of material facta. Thi» 
ebarffe was made without due consideration ; I will not say that it wa» 
'* rudely and unceremoniously*' made. The specification of misrepre- 
sentation, is, that they suppressed the fact, that the majority of the 
supreme court (so called) of New York, expressed a difieient opinion 
concerning the constitutional question from Chancellor Walworth. Now 
if gentlemen will again examine the document, they will find that this 
fact is not suppressed ; but it is clearly stated in two places, viz : on pages 
thirty-one and thirty-two. They will also find, that tlie court of errors, 
which is the highest judicial tribunal of New York, did not decide which 
was right, the chancellor or the others ; but the case went off on grounds 
entirely dififerent from those taken by either. 

He would now notice some expressions of his colleague (Mr. Inger«> 
soil) who had said that we had been very much in the habit of doing 
injustice to a portion of the citizens of the Union ; and who had denoun- 
ced those who upheld what he (Mr. E.) deemed the inalienable rights of 
man, as traitors to the Union and to Pennsylvania; and had denominated 
the arguments of some of them, as those of '* the thief, the rogue and the 
scoundrel.** For his part, he (Mr. E.) conceived that we had the right 
of thinking and speaking as we please on the subject of slavery ; and he 
should certainly claim and exercise the privilege of repeating the declara- 
tion of independence, and the opinions of Washington, Jefiferson, together 
with such opinions as he might himself form on the matter. It is singu- 
lar, that gentlemen will feel free to express their own opinions on the 
conduct and institutions of every foreign government in Europe or Ame- 
rica, and yet they feel offended when others express their thoughts upon 
our own institutions, or upon those which we assist in upholding. ~We 
are told, that ^' the noblest of all state rights is to do right ;** and yet we 
are asked to do a thing, hs right, which will not bear examination, and to 
content ourselves with the enjoyment of so little of state rights ourselves, 
as to suppress our opinions, and yield the right of regulating our own 
tribunaU according to our own sense of the principles of justice. 

His colleague had charged ihe advocates of universal freedom, with not 
associating familiarly with the people of colour. Was he to understand 
him as advocating or recommending what is called amalgamation ? 

[Mr. Ingersoll here explained. He wished every one to do as he 
pleased — he wonld put no legal restraint upon them.] 

Mr. Earle continued : It has been here asserted that the friends of 
emancipation have, by what is called the abolition excitement, produced 
the severe and oppressive laws of the southern states, in relation to the 
slaves and the coloured population. This reminded him of the anecdolft- 
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of the man, who was his own giandfalher. He knew that the severe 
4aws alluded to, were chiefly passed before the agitation in question, and 
were, in fact, among the causes of it. IMiose laws exceeded, in severity, 
probably those of every other slave-holding country on the earth. The 
Spanish West Indies have laws foi encouraging emancipation, and eooi- 
pelling it in certain cases; and under these laws a large portion of the 
blacks have acquired liberty. We profess a purer religion than those 
who are not christians ; yet the Mahommedans, in their milder treatment 
of their slaves, and in giving them liberty when they embrace the. religion 
of their masters, may well put us to the blush. 

In the south of our Union ihere are not only no laws to compel eman- 
cipation, but laws to prohibit the benevolent master from voluntaiily 
emancipating his slaves, as well as from giving them literary instruction. 
Against such a system he would express his thoughts, and he would aid 
in upholding such a system no farther than we were clearly boond to do 
so by our national compact. He would thus act, without any unkind 
feelings toward the slave-holders, for he felt none, and without any preju- 
dices against them, for he was free to admit the generally es'timable char- 
acter of many of them, and that we ourselves, if educated and circum- 
stanced in like manner, might have committed the same wrongs. But 
this concession was not to prevent us ftom doing justice at home, nor 
from using our moral and political influence, so far as we might rightfully 
do it, in sustaining the principles of sound religion, of sound philosophy, 
and of the sage and patriotic founders of our republic. 

Mr. HoPKiNso.v, of Philadelphia, said that however, the question might 
be finally disposed of, he trusted it would be decided with cool heads and 
pure hearts, with an undistuibed reference to the duty we owe to the state, 
and to the United States. We are bound to both, and by obligations so 
arranged as'to preserve a harmonious action in the performance of oar 
duties. The question is indeed an important one, but it appeared to him 
not to be very difficult, if considered by itself and stripped of various 
matters with which it had been marked in the course ofihe debate. If we 
turn as we ought to do, from topics and appeals, on the subject of human 
rights, addressed assuredly to the feelings of the heart, and not to the dic- 
tates of the judgment; if we confine our attention, as we ought to do, to 
the constitution of the United States, and the law of congress made under 
its authority, and which must be our rule and our guide, the question will 
be a plain one, and the decision upon it attended with no difficulty. 

Mr. H. said that he did not know what was the intention of the mover 
of this amendment, but that in its terms it certainly transcended any power 
this convention could exercise or possess. It will be observed that it 
imposes its restrimion not only on the magistrates of the state acting in 
the case of a fugitive slave, but on the judges of the United States, who 
assuredly would feel it to be their duty to act under the authority of the 
constitution and laws of the United States, untramelled by any state regu- 
lations not warruntc'l by that constitution and those laws. If, howeverr 
the amendment should be so modified as not to embrace these judges, you 
will then have conflicting jurisdictions upon the same subject, acting on 
different principles, proceeding by different forms and modes of trial. 
And another consequence, certainly to be avoided if possible, will be that 
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if the Uoitad StatM find that yoo wfll aol allow your offiean to tmtj 
into effod the proTitioiis of the cooatitatioD, and to exeente their iawa* 
wilhoot refolationa and reatrictiona which will effeetnally defeat their ob- 
jeei, it will be the dotf of Uie goTemment of the United Statea to appoint 
jndieial oflieera thronghont the atatea to execute the tawa oT the 
union. The fugitiTca then whoae inlefeata yon are ao anziona to protect 
will be ahot ont altogether from yoar atate joriadiction, and the oifiean 
then appointed will not be aa aafe for them aa the United Stalca jadgaa 
eoniniiaaioned for theae eoorta. 

Bnt we are called upon to meet an objection, tn Kmine^ which I confeaa 
came upon me moat unexpectedly. It ia argued that the act of congieaa 
of 1798, ia unconstitutional, and this is made the basis of much of the 
argument in support of the proposed amendmenL I ask the members of 
this couTcntion if tliey belie re they came here — if they believe it waa the 
intention of those who sent them here, Uiat they should erect tJiemselrea into 
a judicial tribunal to decide upon the constituttonalityof acta of congreaa T 
•»-to constitute themselves a high court of errora and appeals to reriae, 
correct and reverse the decisions, not only of congress, but of aimoat 
every court in the Union, state as well as fedehd. Suppose the proposi- 
tion came to you naked, to pass a vole in terms that the law of 1788« is 
unconstitutional and void, is there a member of this body who would 
aasent to it ? Let us not do it indirectly — ^let us introduce no pioviaion 
into our constitution, which is to stand on the ground of the unconatitn- 
tionality of that law. What is to be the consequence and result of an opinion 
that that law violatea the constitution of the United States ? 

If this act of 1703, be unconatitutional, it ia binding on no judge, neither 
of the United Siatea, nor of a state ; they are bound to disregard it. 
Mow I presume that no lawyer within these walls will be disposed to 
deny, or to doubt that this is a question which belongs to the judiciary ; 
it ia to be tried and decided by the judicial authority ; and that no opinion 
expressed by this convention, directly or indirectly, can have any force 
beyond these walls, upon the question. What liave the judicial authori- 
tiea of our country, atate as well as federal, responded to this question ? 

For five and forty years the question has occurred, I may say a thousand 
times, before the judicial tribunals of the federal and state governments— 
from the supreme court of the United States to the inferior magistrates of 
every sute of the Union, and all these judges — among whom wUl be found 
our moat eminent statesmen — lawyers, have gone on executing this law, 
delivering over alaves to their masters under its provisions and by its au- 
thority, without a suspicion that they were violating the constitution they 
were sworn to support. What is opposed to this uniform practice for ao 
many years? The opinion, or rather argument of a lawyer in Ohio, who 
had he been employed by the other side, would have argued as well, I 
hope better, according to his service, and the doubta of a chancellor of 
New York. 



The inquiry of a judge is — and the inquiry of thia eonyentioo shouU 
lie, not whether thia act of congress violatea what any man may conoeiTe 
to be the natural righta of man, black or white; not whether it is eoMiwj 

YOL. XI. ▼• 
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to the opinions and wishes of the people of PennsyWanla ; these are 
not the tests that are to be opposed to it, but it is to be tested hy the eon- 
stitation of the United States, and if it stands that trial— if it i»loniMl to 
be in full harmony and conformity with that instrument-^if it is<aathoris|pd 
and justified by that power, there can be no objection to it on the grouacl 
of unconstitutionality. Botli white and black are bound to obej that 
authority, and can haye no rights inconsistent with it. I demand offMi* 
tleman who have defended this ground, to take the constitution oftheUoi* 
ted States in one hand and the law of 1793 in the other, and show to you 
in what it is that the latter violates the former. Put them side by side 
and show us wherein it is tliat there is any conflict bet weed them. Until 
they can do this, il is in vain to talk of a violation of human rights-^— ot 
oppression and wrong— of the feelings of the people of Pennsylvania 
•—ail this decides nothing for or against the constitutionality of this 
law. 

The constitution declares that ** no person, held to serviee or labor in 
one state under the laws thereof, escaping into another, shall, ia eonse- 
quence of any law or regulation therein, be discharged from sach 
service or labor, but shall be delivered up on claim of the party to whom 
such labor and service may be due." There is certainly na obscurity in 
this provision of the constitution — analyze, for a moment, its sound paiti. 

If a person be held to service or labor in a state, as the laws of that state 
— and if the person so held escape into another state, that is, if he leaves 
that service fraudulently and wrongfully, in violation of the laws of that 
state — then he shall not be discharged from his service in consequence of 
any laws or regulalion of the state into which he escapes ; that is a right 
which is secured to a citizen of any one of our states by the Laws t>f that 
state, shall not be divested, or taken from her by the laws and regulations 
of another state, which has acquired a jurisdiction over the subject by the 
friend of the party claiming its protection. What then, is the duty of the 
state to which the person escapes ; clearly and plainly to deliver him op, 
on claim of the party to whom the service or labor may be dne. I ask any 
fentleman to say whether the act of 1793, goes one step, one line beyond 
the letter and spirit of this article of the constitution f Is it any thing 
more than carrying into effect its provisions ; providing the means by 
which the right thus guarantied to every citizen of every state shall be 
prosecuted and obtained ? 

But if we undertake to clog, to impede, I would say, to destroy this 
right— to reduce it to a name— to take away from it the remedy, by the 
adoption of the proposed amendment— how shall we stand in relation to 
the constitution of the United States? Who will be found in yiolationof 
its primar y and vital provisions ? He would say to the party claiming 
the service of the fugitive: you must prove your right to their service, your 
title-^before a jury of our state, summoned and empannelled under the 
laws of Pennsylvania ; you must satisfy that jury that the fuj^itiTe is your 
slave, and then you are to depend upon the feelings, perhaps of that jury, 
whether he shall be returned to you. Is not all this a mockery of the 
party ; will he not rather abandon his right, whatever it may be, than 
be eompelledto wait, nobody knows how long, for such a trial, and than to 
encounter all the difficulties of proof, ''all the delayt" as (Shief Justice 
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Tilghman says, *' of a formal trial in a commnn law court*' The southern 
<^ieii might well consider sueh a course to be an evasion ; a violation of 
fija right and of the constitution under which he claims it — and say to us — 
you have broken loose from the obligations and ties of the contract of our 
Unioni in a matter vital to our interest, and why should we any longer 
hold ourselves to be bound by it 

Can any man attentively read the article of the constitution, and not 
pereetve that an effectual, speedy, summery remedy was intended to be 
given to the claimant ? In the first place, let it be remarked ; that the 
person claimed, must have been held to service or labor ; therefore the 
mere fact that he was so held according to the laws of the state in which 
he. lived, is sufficient— • without an inquiry into the right or tide of the 
master, beyond the authority of the laws of the state. Secondly, he must 
have escaped by which I understand a secret, fraudulent, wrongful depar* 
ture from tliat service in violation of his duty and the legal right of his 
master — What then T Why that the master shall not lose his right, that 
the fugitive shall not be discharged from his duty, nor the master be de* 
prived of hi? service, in consequence of any regulation or law of the state 
to which he escapes. Can we then make a regulation or a law, the con- 
sequence of which will be to discharge the fugitive from his service, and 
deprive his master ofhis right held under and by the laws of the state to which 
they both belonged. Can we so trammel and embarrass the right of recove* 
ly/by forms and modes of trial as effectually and practically to destroy it 

What is our duty in such a case, under this article of the constitution ? 
It is very clear. The master having proved that the fugitive did owe him 
labor and service according to the laws of their state ; and that he did 
escape from that service, our duty is, to deliver him up as tlie claim of 
of the party to whom the said service and labor may be due* It is to be 
done on the claim—- not on a full and personal trial of his right to the ser- 
vice—before a court and jury, according to all the forms and delay of a 
eommon law proceeding. Congress then, can carry this provision of the 
constitution into a practical, useful operation, and at the same time to 
guard against oppression and injustice, passed the law of 1793, prescrbing 
very distinctly the mode of proceeding in such cases. The master may 
himself seize or arrest the fugitive, without any warrant from any magis- 
irate, because if he were obliged to get such a warrant, it is clear the fugt- 
tive in the mean time might escape or be concealed. Having arrested 
him, he must at once be taken before some judge of the United Statrs 
courts— or any magistrate of the county — and he is then to prove to the 
satisfaction of the judge that the person seized did owe him service and 
labor according to the laws of the state from which he fled : and upon 
this proof it is the duly of the judge to give the master a certificate, which 
shall be a sufficient warrant for removing the fugitive to the state from 
which he fied. 

Does this act do any thing more than carry into effect the provision of 
the constitution T How then is it unconstitutional ? In conformation with 
this view of the question let me repeat, that not one judge of our country 
whether high or low, learned or unlearned, at the north, south, east or west, 
hae ever entertained or expressed a doubt on this question, but have one 
mA all gone on to execute the law without semple or saspision of wrong. 
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But it is raid, that the question never came direetly up before thtm, and 
why did it not! It was a question of jurisdiction and the jodgas were 
bound to take notice of it if a doubt had occurred to them respecting it. 
But we know that these fugitives have always been supplied with able 
counsel by societies who have humanely taken upon themselves to guard 
them from wrong and injustice ; and such counsel, it seems, have never 
brought this question up. Can we doubt of the reason ; it was beeanse 
they either never thought of it, or knew that it is impossible to sustain the 
objection. Yet now we have seen that every simple, ignorant creature, 
never perhaps having read or seen the constitution, with just learning 
enough' to scratch his name to a memorial, or read a paragraph in a 
newspaper, undertakes to set all these judges and courts right and to in- 
struct this convention, that the act of 1793, is unconstitutional and void. 

As to that part of the act which refers its execution to the state magistrates 
it will be shown that there is nothing mandatory upon these magistrates 
lo take cognizance of the cases. We may grant that the state has a right 
to refuse the agency or interference of her magistrates to execute the law ; 
but if she does allow it, if she does acc*ept the authority and jurisdiction, he 
must use it according to the provisions of the act of congress, so as to 
carry them substantially into effect. He cannot under the colour and pre- 
tence of affording means to execute the law, make conditions and provis- 
ions which will effectually defeat it. She has nothing to do with the sub- 
ject, but by virtue of tlie act of congress ; and she must therefore act 
according to that law, or let the whole subject alone. Congress might 
have entrusted the execution of the act exclusively to the judges or magis- 
trates of the United States. If they have either permitted or requested 
the aid of the state officers, it must be afforded in a manner to carry the 
provisions of the constitution and the law into effect, or refused altogether. 
The act of the assembly of Pennsylvania of 1820 aud 1826, merely desig- 
nated what officers or magistrates of the state may act in these cases, and 
directs their mode of proceeding, but the true essential principles of the 
law of 1793, are preserved, to wit: a summary proceedings and before a 
judge witliout the intervention and delay of a jury. 

In the case of Wright vs. Deacon, 5 Sergeant and Rawle p. 62, in the 
snpreiue court of our state. Chief Justice Tllghman, a man as tender 
of the rights of humanity as any that ever lived, says, in determining the 
opinion of the court, that from the whole scope and tenor of the consti- 
tution and act of Congress, it appears that the fugitive is to be delivered 
up on a summary proceeding, without the delay of a formal trial or a 
court of common law ; and he decides that if a certificate be given to the 
master by a judge, afier a hearing, it is a legal warrant to remove the 
slave, and that no writ of homine rephf^iendo afterwards lies dn the part 
of the slave in a court of the state where such certificate is given, to try 
his right to freedom, such writ is a violation of the constitution. 

As the opinion of chancellor Walworth has been referred to, it is but 
justice to him to say, that in his remarks which have been quoted, be 
clearly refers to apprentices, and not to fugitive slaves. We have heard 
from my colleague from the city, of draggmg away free«born citizens ; 
this was also the error of the chancellor ; no free-born citizen ever was or 
can be dragged away by the anUienty of the act of congress. He must 
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owe laboar and service to another, ander the laws of their state. It must 
be a fugitive slave, leaving his master fraudulently. To none other have 
the remedies of this act ever been applied. 

If we may suppose that the objections to the proposed amendment are 
all removed, we must then inquire and clearly understand how the pro* 
visioos of the amendment aie to be carried out — how they are to be 
brought into a practical operation. It is not enough to tell us that this 
leA to the legislature ; that ihey will take care of the details. In a matter 
of this importance details are every thing ; and before we introduce then* 
into the broad and general provision, we should know and be satisfied of 
the manner in which it is to be acted upon ; how is that to be done which 
we here say shall be done? How are the objects of this amendment to be 
accomplished ? The intention is to give a fugitive slave a trial by jury 
before he is to be delivered up to his master. A trial of what ? whether 
he is a slave or not ? That is not the issue under the constituion. How is 
this trial to be conducted ! by what form of proceeding ? by what modes 
of proof? Trial by jury ! this is a copious and seducing theme for 
popular applause. It has great excellence, and it has iis delects. I be- 
lieve that I should not stand alone, were I to say that for the decision of 
legal right of property or person, I should prefer to be judged by a learn- 
ed, impartial, intelligent court. The union oi both, in a great majority 
of cases, is the most perfect mode of trial; but in every case, if one of 
them is to be excluded, let it be the jury, where a decision is desired ac- 
cording to the law and justice of the case. The trial by jury without a 
court, would be an arbitration by twelve men, honest and intelligent, if 
you please, but wanting the knowledge and experience necessary for a 
case composed of a combination of law and fact. They are also liable 
to prepossessions, biases, exparte information, and wanting in the sol- 
emn and continued lesponsibility that hangs over a judge* A court has 
equal integrity, at leiist equal intelligence, with the learning and experi- 
ence necessary to a complete investigation of the evidence and the law. 

In the question now before us we must not consider which mode of trial 
will give the slave the best chance of escape from his servitude* We 
must remember that there is another party, who also has his rights* Our 
inquiry should be which mode of trial will do justice and right to both 
parties, according to the supreme law of the land. 

It has been pathetically urged upon us that under the law a native Iree 
citizen of the state may be carried into slavery. This cannot be, as I 
have already shown, by virtue of an honest execution of the law. It 
authorizes and intends no such thing. Even the child of a fugitive slave 
cannot be taken, by the strict construction which our courts have given la 
the act in favour of liberty. It is possible that cases of abuse may occur 
under this as under any other law, but the injustice is more likely to be- 
committed against the rights of the master than the liberty of the slave. 
So innocent men may be imprisioned on false charges of infamous, 
crimes: but will any one argue from this that the preliminary inquiry 
should not be intrusted to a judge or committing magistrate ? But a jury 
should be called to decide whether the circumstances warrant a commit- 
ment for trial. The committing judge does not decide the ultimate ques^ 
tion of innocence or guilt; nor does the judge giving the certificate to 
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the master of a fugitive, decide the qaestion of the freedom or lilavery 
of the fugitive. It is merely decided that he has fled or escaped from a 
person who had held him to service or labour in another state by the law 
of that state. He is sent back to the same place and condition from 
which he had escaped fraudulently, and he is left to try the qaestion there, 
whether he was held in bondage rightfully or not — whether he is a slave 
or a freeman. We have no right to say — we have no right to make it 
the foundation of an argument here, that the court of Virginia or Maiy- 
Sand will not do him jusiiee on the trial of this question* Experience dis- 
proves it. I am informed that the leaning of the courts is generally in 
favour of the slave, for slavery in the abstract, is no more favoured there 
than here. 

From the argument we have heaid here, one unacquainted with the 
truth of the cpse, could be led to believe thai the master or claimant of a 
fugitive slave, has the power unJ^r this act of congress, to come to our 
city, pick up :my man of colour he might find in our streets, at his pleas- 
ure, and dnis: him off to bondage in the south, without a trial, wiihoat a 
hearing, without proof of his right, and without any judicial opinion upon 
his proof and his right. We have had something very like an asser« 
tion that this has been done, or may be done. Such is not the law, nor 
have I ever known or heard of such an attempt. On the contrary, a fnll, 
patient and fair trial is given, the right of the claimant is carefully exam* 
ined, not by a jury indeed, but by a responsible judge, whose commission 
is some evidence of his integrity and ability to decide such a case accord* 
)ng to the law and the truth of the fact. He is one, at least, to whom 
you trust your ocvn property, liberty and lives. He is one who has no 
iea&rne, no communion of interest or feeling with the master, hut whose 
feelings and prejudices, so far as they may influence his judgment at all, 
are of the same character and tendency wiih those around him. Before 
such a tribunal the case is hear'l — by such a tribunal it is decided ; and I 
tnist we do not mean to sink the judges of Pennsylvania ?o low as to pro- 
claim they cannot be trusted with the decision of such a question. By 
the course of the proceeding the burden of proof lies on the claimantf 
he must by clear and satisfactory evidence, make out his case, establish 
his right according to the terms of the act of congress. He must prove 
liiat the person whose seivice he claims, was lawfully held by him to 
service in anothei state, and that he did escape from that service* The 
fugitive is fully heard by hb witnesses — by his counsel ; time is gi?en to 
him to prevent surprise, to obtain his proof from any distance, and if 
finally the case is decided against him, the only consequence is that he is 
sent back to the place and condition from which he had escaped^ By 
virtue of the same article in the constitution, under the authority of the 
same act of congress, a person charged with a crime in one slate, and 
flying into another, may be arrested and delivered up to be removed to 
the state having jurisdiction of the crime. There is no trial by jury 
given to him — no examination before any judicial tribunal whatever-^-no 
inquiry into the truth of the charge, but he is sent back to the stale from 
which he fled, to try the question of his guilt there. Nobody complains 
of this — no sympathies are appealed to for him, nor do we hear a word 
of the sanctity of the trial by jury. 

But I again inquire, how is the constitutional provision to be carried 
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out under this amendment ? You are to have jory. How, and by what 
authority is this jury to be summoned ? The legislature, we are told. Is 
Xo direet the manner. What can they do ? 1. They may order the sher- 
iff or a constable to convene twelve men, to pick them up instanter 
in the highway, to proceed at once to the trial— or 2 — they may refer the 
trial to the ordinary courts at their ordinary sessions, and in the usual form 
of trial. As to tlte first mode, it will be a strong anomaly in the law ; it 
will not be to preserve the trial by jury as heretofore, which the consti- 
tution enjoins upon us. Such a proceeding was never before heard of, 
as a jury got together in this way, without the aid or superintendence of 
a court or judge of any discription to try an issue between parties — to 
try an issue of law and fact. It is wholly unlike an inquest to assess 
damages, where a judgment has been rendered by default; or to make 
partition of real estate, and other cases of these sheriff's inquests ; but 
to try an issue of law and fact the joint action of a court and jury is al- 
ways required. 

3. Is the ease to be referred to the ordinary courts, in these ordinary 
times and modes of trial ; one gentleman has suggested that the court of 
quarter sessions are the proper tribunals. The first question is, how 
are you to get it there ? who are to be the parties ? what are the plead- 
ings and the issue ? But let us suppose either mode of proceeding to be 
adopted, and inquire whether the slave will not be placed in a worse 
situation than he is now. If a jury may be summoned instanter, be 
sworn and empannelled, some delay even for this, must take place. But 
when empannelled they must proceed on to the end, with such proof as 
the parties may have in their power. It would be against all precedent, 
and indeed, most dangerous, to have this jury adjourning from time to 
time, perhaps for weeks, hearing a litde to day, a little to-morrow, and 
so on. Now it frequently happens that although the master comes pre- 
pscred with the proof required of him by the law, the slave wants en- 
^enee, written or oral, from a great distance. How can the jury afford 
him time, and opportunity, and means to obtain ? If, on the contrary, the 
hearing is before a judge, he has no difficulty in this respect. I speak 
from my own experience, when I say that such cases occur. I have fire- 
qnently postponed a case, after hearing the master^s proof, for a consid- 
eiable time, to give the slave an opportuniry to produce his defensive 
evidence. 

Affain— this trial by jury, if they may have power to make these 
necMsary adjournments, will be attended with a great expense. They 
mast be paid for their services. Who is to pay ? Assuredly not the 
master, if he succeeds in establishing his claim. Not the slave, for he 
hts nothing. The public — the county must pay, and the amount in a 
year will be monstrous : for as you increase the difficulties of the master 
in regaining his slave, the number of fugitives will incresse. 

Again — ^what is to become of the slave pending these protiacled nn>- 
eeedingB T He must be confined in a jail or elsewhere, and maintained 
tiieie at yonr expense. All these difficulties are multiplied and increased, 
if the trul is to be referred to the ordinary courts. Indeed the difficnlp 
liee mod delays will be such as to be altogether destructive of the remedy 
and the right, and it will no longer be worth while for any master to por- 
sne m fugitive slave into Pennsylvania. Sorely we do not intend thm«> 
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we do not intend by these indirect means to deprive the citizens of |h« 
south of a properly guarantied to them by the solemn compact of the 
eonstitation, and the security of which is as essential to their prosperity, 
as any property we have is to ours. 

It has again and again been urged upon us — shall a man, a freeman, be 
deprived of his liberty, without a trial by a jury of his country ? Is there 
any thing strange in this ? In all criminal charges, is not the accused, 
on sufiicient cause being shown, committed to a prison on the mandate 
of a single judge or magistrate, to await the trial of the question of. his 
innocence? In civil suits, have not defendants, on the mere affidavit of 
an adversary, been sent to a prison ? In the case of an absconding ap- 
prentice, is he not arrested on the application of the master to a magis- 
trate ? is he not sent to prison if he cannot find bail for his appearance 
at the court ; and does not that court finally decide upon the right of the 
master to his service, without the aid or intervention of a jury ! It is a 
mistake to suppose that the liberty of a man cannot be restrained, or his 
property taken from him, without the sanction of a jury. Millions are 
disposed of in courts of chancery, and justly and legally so, without a 

Mr. H. said that being restricted by the rules of the convention to a 
limited time, he liad very rapidly thrown out his suggestions against the 
adoption of this amendment, being unable to carry them out more fully 
into their consequences. But he was seriously impressed with the impor- 
tance of the question. The amendment, in his opinion, might well be 
considered by our southern brethren as a violation of their rights under 
the constitution, or at least, an attempt to clog their remedy with condi- 
tions and difficulties, which will practically amount to a destruction of the 
right. He (Mr. H.) could not say, and trembled to anticipate what meas- 
ures the south might resort to, to repel this wrong, nor could he say what 
measures might not be justified by it. He hoped that the wisdom and 
patriotism of the convention would avert the experiment; that we should 
hold to the constitution as the charter of all our rights, and as the ark of 
the safety of all. 

The question was called for by Mr. Overfield, and twenty-nine others 
rising in their places. 

And on the question, 

Shall the question be now put ? 

The yeas and nays were requiied by Mr. DioKETand Mr. OvKRrixLDr 
and are as follow, viz : 

Ybab — ^Messrs. Banks, Barclay, BamdoUar, Bedfoid, Bigelow, Bonham, Brown, of 
Northampton, Brown, of iPbiladelphia, Clapp, Clarke, of Beaver, Clarke, of Ti^iiiyffMt^ 
Giain, Crawford, Crum, Cuiil, Damdi, DicJLereon, Dillinger, Donagan, Doran, Flem- 
ing, Foolkiod, Fry, Fuller, Gamble, Gearhart, Gilmore, Grenell, Harris, Hastragi^ 
Hayhoist, High, Houpt, Hyde, Keim, Kennedy, Kerr, Kerbs, Lyons, Magee, Mami, 
M'Cahen, Miller, Myers, Overfield, Payne, Read, Riter, Ritter, Rc^ns, Russdl, S&dgeti 
Sdiaetz, SeUera, Seltzer, Shellito, Smith, of Columbia, Smyth, of Centre, Snivdy, Stieri* 
gere,8tiGkel, Stuidevant, Taggart, Todd, Woodward, Porter, ofNorthampton,/V«fi- 
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Nat*— Menra. Ajras, Baldwin, Bamitz, Biddle, Brown, of Lancafter, Canj, 
Chaiaben, Chandler, of Chester, Chandler, of PhUadelplua, Clark, of Dauphin, Cfinie, 
Coatea, Cochran, Cope, Cox, Cummin, Cunningham, Dininy, Dickey, Earle, Famllj, 
Forward, Helflfenstein, Henderson, of Allegheny, Hendenon, c^ Dauphin, Hieater, Hop- 
khuon, fngersoll, Jenks, Konigmacher, Long, Maclay, Martin, M'Sherry, MerriD, 
Meikel, Montgomery, Pennypacker, Porter, of Lancaster, Purriance, Royar, Scott, ^ 
Thomaa, White, Young.— 46. 

So the question was determined in the affirmative. 

And on the question. 

Will the convention agree to the said amendment T 

The yeas and nays were required by Mr. Hopkinson and Mr. Man n ^ 
and are as follow, viz : 



Tbab — ^Measra. Ayrea, Baldwin, Bamitz, Biddle, Brown, of Lancaster, Car^, Chan*- 
Urn, of Cheater, Chandler, of Philadelphia. Clarke, of Beaver, Clark, of Dauphm, 
Coatoa. Codiran, Cope, Cox, Craig, Cunningham, Denny, Dickey, Farrelly, Forward, 
Haja, Henderson, of Allegheny, Henderson, of Dauphin, Hieater, .Jenka, Kerr, Koiug- 
madier. Long, Maclay, Merkel, Montgomeiy, Pennypacker, Porter, of Lancaster, PorvK 
anoe, Royer, Saeger, Scott, Thomas, Toung — 39. 

Nats — Measra. Agnew, Banks, Barclay, BamdoOar, Bedford. Bigdow, Bonhani, 
Blown, of Northampton, Brown, of Philadelphia, Chambers, Clapp. Cariw, of Indip 
ana, Cline, Crain, Crawford, Crum, Cummin. Curll, Darrah, Dickeraon, Dillinger, 
DoBagan, Doian, Dunlop, Fleming, Foulkrod, Fry, Fuller, Gamble, Oeaihart, Giknore, 
Gienel, Harria, Hastinga, Hayhurat, Helffenstein, High, Hopkinson, Houpt, Hyde, 
IngenoD, Kaim, Kennedy, Kreba, Lyona, Magee, Mann, Martm, M'Cahen, M'Sborry, 
MenBI, MiBer, Myen, OTerfield, Payne. Read, Riter, Ritter, Rogers, Ruaeefl, 8dkMti, 
SdUan, Sdfaer, Shellito, Sill, Smith, of Columbia, Smyth, of Centre, Snirely, Sterigefe,. 
StidDd, SCmdevant, Taggart, Todd, White, Woodward, Porter, of Northampton, Pred- 

So the question was determined in the negative. 

Mr. Biddle, of Philadelphia* moved to amend the section by adding 
to the ead thereof the words as follow, viz : 

** Nor shall it be denied by any judicial officer or tribunal of this com- 
monwealth to persons who may be claimed as fugitives from labor, hot 
wlio shall assert their right to freedom." 

Mr. BiDDLB said, he thought the convention wonld do him the jostice 
to say that from the time he became a member of this convention to the 
piesent day, he had never thrust himself npon their attention. Bni this 
being a question of gn at importance, he had thought it his doty to deliver 
his sentiments on it, and had had occupied two hoors of their time. He 
wodld now diiim the indulgence of the convention for a very short period 
of time. He did not propose to resume the argument he left unfinished 
this morning. Nor did he propose, as the vote had been taken, to lay 
before the body any more authorities in support of his argument, nor to 
say any thing as to the constitutionality or unconstitutionality of the ael of 
1793. It was enough for him to say that when this question was before 
the supreme court of Massachusetts, the court never decided on it. Il 
was enough for him to say, too, that the supreme court of New Jersey 
said the law was unconstitutional. 

"Foalanabin where ancelaiBar to 
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The question was one of immense importance. It was one touching 
onr liberties, and therefore was entitled to the most serious aod de- 
liberate consideration. The question was now submitted to ub for our 
decision. 

With regard to the amendment that had been before the conTcntion this 
morning, it was objected to on the ground that it conflicted with the con- 
stitution of the United States. And, we had been told by two learned gen- 
tlemen, that it could not be incorporated in the constitution ; and since 
that, the sense of the convention had been expressed in it. He (Mr. B.) 
had now brought forward his amendment in a modified form. It had been 
said, in the course of the debate, that these unfortunate coloured men 
stood a much better chance if brought before a judge than if tried by a 
jury. Others, however, there were who did not ihinit so. There were 
but two magistrates who hold jurisdiction under the act of 1793. There 
was one judge residing it Pittsburg, and the other here. But all these 
unfortunate beings had not the advantages of being brought before either 
of those two judges. Now he (Mr. B.) doubted not that the learned judge 
(Mr. Hopkinson) always administered justice tempered with mercy ; but, 
he would rather that the eulogy had fallen from any other mouth 
than his (Mr. Hopkinson's) own. 

Mr. B. would ask how it was to be discovered whether the supposed 
fugitive was a slave or not, under the existing mode of procedure T He 
declared himself to be a free man of Pennsylvania, and is, perhapSf a 
white man, though of dark skin. Was he (Mr. B.) to be told that the 
fugitive was to be subject to the decision of a single magistrate, 
and that he is to decide the man's fate after being brought before 
him, probably by an individual whose occupation was of the most degra- 
ding character, and to be by him carried wherever he chooses to take him. 
Do we question the impartiality of the tribunals of our sister states ? Not 
at all. But we know that man's doom is inevitable. Where was he 
to be taken ? Perhaps to South Carolina, to Mississippi, or Louisiana, 
to be tried, no doubt, in the absence of witnesses, without any one to 
comfort him, or to rescue him from impending danger. 

This was the operation of the law as it now stood. And, in such a ques- 
tions of such immense magnitude as this was, he would implore the con- 
vention to pause before they finally determined. He had offered the 
amendment in a modified form, because he had reason to beliere that 
there were some delegates ready to vote for this, who had scruples in 
regard to the other. 

When he rose it had not been his intention to say so much as he had 
done, but merely to briefly explain his reasons for offering this amendment. 
He would now leave this matter with the convention, whatever might be 
the result, in the full consciousness of having discharged his duty. 

After a few words from Mr. Hopkinson, and Mr. Biddlb, in expltr 
tion, 

Mr. Dbnny, asked leave of the convention to have his name recorded 
on the vote just taken. He was engaged in conversation at the moment, 
and inadvertently omitted to call the attention of the President to it at the 
time. \ 

Leave was thereupon giren, and the vote recorded. 
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Mr. MiLLBR, of Fayette, said that he had entered this body af a radical. 
The gentleman from the city of Philadelphia, (Mr. Biddti^ had ratei^ 
as a oonaervative, and they were now about to change aides. For his o#n 
part he (Mr. M.) had been here quite as long as he wished to be« uidhe 
'H^idd.thereforey ask the convention to sustain him in the demand for the 
pironoiis question. It was quite time that the debate should be brought to 
s termination. 

^ Which said motion was sustained by the requisite number of delegates 
rising in their places. 

And on the question, 

Shall the main question be now put? 

The yeas and nays were required by Mr. Dickey and Mr. Millkr, and 
are as follow, viz : 

Ymls — Messrs. Banks, Barclay, Bamdollar, Bedford, Brown, of Northampton, Brown, 
of Philadelphia, Crain, Crawford, Crum, Cummin, CurU, Dairah, Dickerson, DiUing- 
er, Donagan, Doran, Flemmg, Foulkrod, Pry, Fuller, Gamble, Geaifaart, Gihnom, 
Grenell, Harris, Hastings, Hayhurst, Helfienslein, High, Houpt, Hyde, Keim, Ken- 
nody, Krebs, Lyons, Magee, Mann, Martin, M'Cahen, Miller, Myers, Overfidd, Payn«, 
Read, Kiter, Ritter, Rogers, Russell, Saeger, Scheetz, SeUers, Seltzer, Shellilo, Sinith, 
of Columbia, Smytii, of Centre, Snively, Sterigcre, Stickel, Sturdevant, Taggart, Todd, 
Woodward, Porter, of Northampton, President pro tern. — 63. 

Nats — Messrs. Agnew, Ayres, Baldwin, Bamitz, Biddle, Bonham, Brown, of 
Lancaster, Carey, Chambers, Chandler, of Chester, Chandler, of Philadelphia, Clapp, 
Claike, of Beaver, Clark, of Dauphin, Cline, Coates Cochran, Cope, Cox, Craig, Cun- 
ningham, Denny, Dickey, Dunlop, Earle, Farrelly, Forward, Hays, Henderson, of 
Allegheny, Henderson, of Dauphin, Hiester, Hopkinson, IngersoII, Jenks, Kerr, Konig- 
macfaer. Long, Maclay, M 'Sherry, Merrill. Meriiel, Montgomery, Pennypacker, l^orter, 
of Lancaster, Purviance, Royer, Scott, Sill, Thomas, White, Young— 61. 

So the convention determined that the main question should be now 
taken. 

And on the main question. 

Will the convention agree to the report of the committee, so far as 
relates to the said sixth section of the ninth article of the constitu- 
tion ? 

The yeas and nays were required by Mr Earle and Mr. Grenbli. 
and are as follow, viz : 

YsAS — ^Messrs. Banks, Barclay, BamdoUar, Bedford, Bigelow, Bonham, Brown, of 
Northampton, Brown, of Philadelphia, Chambers, Clapp, Claike, of Indiana, Cline, 
Cnig, Crain, Crawford, Crum, Cummin, Cuimingham, CurD, Darrah, Dickenon, 
Dillinger, Donagan, Doran, Dunlop, Fleming, Foulkrod, Fry, Fuller, Cramble, Gearhart, 
Gilmore, Grenell, Harris. Hastings, Hayhurst, Helffenstein, High, Hopkinson, Houpt, 
Hyde, IngersoU, Keim, Keimedy, Krebs, Long, Lyons, Magee, Mann, Martin, M'Cahen, 
M'Sheny, Merrill, Miller, Myers, Overfield, Payne, R^ Riter, Ritter, Rogen, Russell, 
Saeger, Scheets, Sellers, Seltzer, Shellito, Smith, of Columbia, Smyth, of Centre, Snivdy, 
Sterigere, Stickel, Sturdevant, Taggart, Todd, White, Woodward, Porter, of Northamp* 
ton. President pro tern 78. 

Nats — ^Messrs. Ayres, Baldwin, Bamitz, Biddle, Brown, of Lancaster, Cany, 
Chandler, of Chester, Clarke, of Beaver, Clark, of Dauphin, Coates, Cocimn, 
Cope, Cox, Denny, Dickey, Earle, Farrelly, Forward, Hays, Henderaon, of AD^gheny, 
HendezBon, of Dauphin, Hiester, Jenks, Konigmacher, Maday, Merkel, Montgomay, 
Pennypadier, Punrianoe, Porter, of Lancaster, Royer, Sott, Sill, Thomis, Toiiiig--86. 
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80 the report of the eommittee, to far as relates to the said siitb let- 
tion of the ninth article of the constitution, was agreed to. 

A motion was made by Mr. Rkad, 

That the conrention do now adjourn, 

Which was agreed to. 

And the Convention adjourned until half past nine o'clock to-morrow 
morning. 
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ment to 3d section of 
5th article, 99, 100, 

101, 102, 108, 109 

Remarks of, on Mr. 
Bigelow^s motion to 
amend Ist section of 
7th article, . - 138 

Remarks of, on Mr. Bed- 
ford's motion to a- 
mend same section, 185, 139 

tWABS, Mr. (of Allegheny)— Remarks of, on motion 

of Mr. Chambers to a- 
mend 6th section of 
6th article, - - 1 3, 14 

Remarks of, on Mr. 
Payne's motion to 
reconsider vote on 6th 
section of 6th article, - 30 

Remarks of, on the re- 
port of the committee 
of revision, 78, 79, 80, 84 

Remarks of, on amend- 
ment to dd section of 
5Ui article, - - 94 

Motion of, to add new 
section to 5th article, 118 

Remarks of, on same mo- 
tion, - - 118 

Motion of, to add new 
section to 5th article, 118, 119 

Remarks of, on same 
motion, 119, ISl, US, ItJ 

iJEBOBy Mr. (of Philadelphia county) — Memorial con- 

cering trial 
by jury, pre- 
sented by, - 958 

r, Mr« (of Lehigh)— Motion of, that convention now ad- 
journ, - • 210 

Motion of, to amend report of com* 
mittee on the application of the 
Isfishtaie for the debates, 858 
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FuttBif Mr. (of Fayeit«)-^Remark8 of, on motion of Mr. 

Chimbert to amend Mi* 
section of 6th article, - -5^5 

Remarks of, on Mr. Brown's 
motion to amend same sec* 
tion, • - - 19, 30 

Remarks of, on Mr, Sill's 
motion to amend same sec- 
tion, - - - - t^ 

Remarks of, on Mr. Payne's 
motion to reconsider vote 
an same section, • - 93 

Remarks of, on Mr. Porter'* 
motion to amend same sec* 
tion, • - 49, 49 

Remarks of, on Mr. Dickey'f 
motion to amend amend* 
ment to 3d section of 5th 
article, • • - US, 114 

Remarks of, on Mr. Coch- 
ran's motion to reconsider 
Yote on recommitment of 
report of committee of re- 
vision, - - iS7, 128 

Remarks of, on Mr. Bedford's 
motion to amend 1st sec- 
tion of 7th article, - - 13t 

Application of, for leave to 

change vote, - - 137 

Withdrawn by, ... 133 

Remarks of, on Mr. Coch- 
ran's, motion to amend 1st 
section of 7th article* - 142,143 

Remarks of, on motion to re- 
fer application of legisla- 
tare for debates, 311, 21S, 213 

Previous question demanded 

by, - - - - 227 

Remarks of, on Mr. Read's 
amendment to 4th section 
of 9th article, - - 246, 247 

Remarks of, on report con- 
cerning applicatton of le- 
gislature tor debatds, - • 296 

Remarks of, on resolution to 
exclude documents from 
printed debates, • - 281 

Yeas and nays demanded by, • 281 
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OALLATUTt Albxrt — Rtsolution la give copy of debates to, tli 

QuiinBLLt Mn (of Wajne) — Motion of. to ainend amend- 

nient to 3d section of fifUi 
article, • - IM 



HATBimf T, Mr. (of Colnmbia)^Remark8 of, on Mr. Wood- 
ward's motion to consid- 
er 3d section of 5th arti- 
tiele, • - - Tt 

Remarks of» on Mr. Coch- 
ran's motion to reconsid- 
er vote on recommit- 
ment of report of com- 
mittee of revision » - « IM 

Immediate question asked 

for by, • . - 9tt 

Previous question demand- 

cd by, ... %^ 

HniTSB, Mr. (of Lancaster) — ^Remarks of, on Mr, Payne's 

motion to reconsider vote 
on 6th section of 6th arti- 
tide, 36, 37. 30 

Motion of, to amend 7th sec- 
tion of 6th articlCi • • 5t 

Remarks of, oo same mo- 
tion, - 52, M 

Remarks of, on 9th section 
of 6th article, - - 54, 55, 86 

Remarks of, on motion of 
Mr. Darrah to reconsider 
vote on 1st section of 9th 
article, 57, 56 

Remarks of, on Mr. Dick- 
ey's motion to amend a- 
mendmcnt to 3d section 
of 5th article, 106, 107, IIS, 118 

Motion of, to amend same 
motion, ... 107 

Remarks of, on Mr. Coch- 
ran's motion to reconsid- 
er vote on recommitment 
of report of committee of 
revision, « * 186, 187 
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YvhlBUp Mf . (of Fayetto)— Remarks of, on motion of Mr. - 

Chamber! to amend 6t^ 
section of 6th article, - 

i Remarks of, on Mr. Brow^ 

*\H'Vi motion to amend sam« ^- 
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^ mendment to 3d 

/ sectioii of 5th arti- 

cle, 

. Remarks of, on mo« 

jt-lHI- ': tion of Mr. For- 

|l!i2'"'!^ ward to add new 

I :..',!,!' section to 5th arti- 

cle. 

Remarks of, on Mr. 
i^ t.'j/ . Cochran's motion to 

reconsider vote on 
recommitment of re- 
port of committee 
of revision, 

Remarks of, on Mr. 

Dunlop's motion to 

•■; amend Mr. Sturde* 

vant's motion to a- 
mend 4th section 
of 7th article. 

Remarks of, on Mr 

. ri •;:. Riddle's motion to* 

amend Gth section, 
.\^^\i «th article 
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Inobimll, Mr. C. J. (of Philadelphia county)— Yets and 

nays ealled by, • - 84 

Remarks of, on Mr. Bei|an*s no- 
tion to add « 4th section to 7th 
article, • • 164, 196 

Remarks of, on Mr. Danlop*s mo; 
tion to amend 4th section of 7t& 
article, • 194, 195, 19i 

Motion of, to adjourn, • • • 9t^ 

Motion of, for leare to more a sus- 

pension of the 44th rule, • - Ml 

Remarks of, on Mr. Riddle's motioA 
to amend 0th section of 9th arti- 



JsNKs, Mr. (of Bocks) — Remarks of, on report eonceraiog 

application of legislature for De- 
bates, M4, tM 

Journals — Correction of, motion concerning, - • 4 



Kbim Mr. (of Berks) — Remarks of, on report of commit- 
tee of revision, - 84,99 

Kbhii, Mr. (of Washington) — Resolution offered by, to ex- 
clude reports, drc, from 
volumes of Debates, - 124, 174 

Motion of, to consider same, 134, 174 
Remarks of, on same sub- 
ject, . 174, 176, Ml 

KoNiOMACHBK, Mr. (of Lancaster)— Resolution presented 

by, to refer the 9th 
article, • - • ^1 

Motion of, to proceed 
to consideration of, - $1 

Resolution offered by, 
( to refer 9tli article, 

with instructions, - 174 

Motion of, to amend 
motion to refer ap> 
plication of legisla- 
ture for Debates, • 911 

Remarks of, on re- 
port concerning ap- 
plication of legisla- 
ture for Debates, • 997 
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JLlobs, Mr, {ottenjy^l^piiqn of, to amend 0th section 
^ of6th^rticte, - - - %$ 

MAmf, Mr, (6f MtmtgpvMr7)---'Memoiial ptesented by, 

' in faTofoTrightofsuf* 

frage, - - - % 

Remarks of, on Mr. 
Bell's motion to post- 
pone indefinitelv ii|p« 
tions to imbna4th1i^ 
Uon of 7th article, • • 197 

tiLuttor, Mr. (of Philadelphia county) — Repaarksof. onMr. 

to reconsider vote 
on Ist section of 
»th article, 57«6f3^«4 

Rem?ir)^ of, on Mr. 
M'Cahen's mo* 

section of 7th ai> 
tide, - U5, U< 

Remarks of, on Mr* 
,Read*s amend- 
ment to 4th sec- 
tion qf^ih arti- 
cle, . - 848 

P'CmiC, Mr. (Philadelph^ooifpty)— Previous question 

called by, - - tf 

Remarks of, on Mr. 

Darrah's motion 

to reconsider TOte 

en 1st section of 

/ 9th article, - ft9, 60, 6» 

Immediate question 
if' 1 called by, - - 9t 

Motion of, to amend 
jjPp let section of 7th 

aiticle, . ISS, 140 

Remarks of, on same 
motion, ISO* IM, 147 



unsx. 

^ll'CAmi, MriCndtiMiAweoM^HBmtfktol. wl^ 

Rei^rt's amend* 
ikieiittotameino* 
tion, » - lit 

Q^markt oft on Mr. 
Scott's amend- 
ment to 2d fee- 
tion of same arti* 
elet - - • • %ff% 

Remarks of, on Mr. 
Read's amend- 
ment to 4th sec* 
tion of Otb arti* 
cle, 345, Ut 

Teas and nays caH- 
ed for by, - • %bl 

VDowBLL* Mf* (of Boefc>yii'.JHemarks of, on motion of 

Mr. Chambers to amend 
6th section of 6th arti* 
€Atf - • • - 7| 6^ 

Reowrks of, on Mr. 
BrowttV motion to a* 
mend same section, - 32, 23- 

Bemadts of, on report of 
•otmmittee of revision, . 06, 87 

Remarks of, on Mr. Hies* 
Ws motion to amend 
Mr. Dickev*s amend- 
mem to 3tl section of 
Mb article, * - 107 

ReoMMrks of, on resolution 
10 fix day of adjourn* 
ment, ... 173: 

. .Motioa of, to amend Mr. 
Payne's motion to »- 
mend 7 th article, • 207, 2M 

Remarks of, on motion to 
amend 4th section of 
tlh article, 342 

of, on report 
rming application 
•f legislature for De- 
bales, • 266 

M'Snnr, m.idMimmy^Mi^6ioma,%9 lecoosider fole 

.^(Ni lepoil eoneeraing die- 
tribotioilpfDebaieSt • ». 

Motion o( to amend aanie 
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M*SHiiimT» Mr. (of Adams) — ^Remarks of. on rep(»rt of 

commiuee of revision, • 77 

Motion of, to eonsider 7th 
article, • - • IJl 

Remarks of, on motion to 
refer application of legis- 
lature Debates, * - - 21t 

^ Miunrrn, Mr. (of Phibdelphia)->Remarks of, on Mr. 

Porter's motion to a- 
mend 6th section of 
6lh article, - - 4S 

Remarks of, on Mr. 
Cochran's motion to 
reconsider rote on 
recommitment of re* 
port of committee of 
revision, - - Hft 

Motion of, that conven- 
tion adjourn, - - 95t 

MxitRiLL, Mr. (of Union)— Motion of, that convention ad- 
journ, - - - - 31 

Remarks of, on modified mo* 
tion of Mr. Porter to amend 
6ih section of 6th article, 43, 44 

Remarks of, on Mr. Wood- 
ward's motion to amend 3d 
section of 5th article, - < Tl 

Motion of, to amend amend- 
ment to 3d section of 5th ar- 
ticle, ... ' H 

Remarks of, on Mr. Dickey's 
amendment to 3d section of 
5th article, - - 115, III 

Remarks of, on motion of Mr. 
Forward to add new section 
to 5th article, • - - 119 

Motion of, that the convention 
adjourn, • - - 171 

Remarks of, on Mr. Riddle's 
motioi) to amend 6th section 
9th article, 306, 307, 308, 309 

Miller, Mr. (of Fayette)-— Motion of, to correct journal, - 4 

Remarks of, on same motion; - 4 

Question called by, • - 186 

Previous question moved by, 159, 177, 331 

'Mobs— Memorial against, - - 3,124,172,211 
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OftMUi— Decision of PrMidont, on qilostioii of, 48, 03, 

77, 88, 160, 169, 184, 210, 221, 241 

Gall to, ..... 223, 226 

QvBivnui, Mr. (of Mooroe)— -Motion of, to amend 7th 

section of 6th article, 63, 54 

Question oalled for by, 328i 



Patmb, Mr. (of M*Kean) — Resolution presented by, to 

consider Ist article Jn com- 
mittee of the whole^ - - 31 

Motion of, that convention con- 

sider same resolution, - 31, 76 

Motion of, to reconsider vote 
on 6th section of 6th article, - 32 

Remarks of, on same motion, 32, 33 

On Mr. M'Cahen's motion to 
amend 1st section of 7th ar- 
ticle, . - . 146, 147 

Motion of, to amend 7th arti- 
cle, - - . . 207 

Remarks of, on same motion, 207, 208 

PsmirPACCBR, Mr. (of Chester) — Memorial presented by, 

against distinctions ba- 
sed on complexion, - 3 

PoBTUi, Mr. (of Northampton}— -Motion of, to amend Cth 

section of 6th article, 25, 26, 42 
Remarks of,on same mo- 
tion, 26, 43, 46, 47, 48 

Remarks of, on motion 
to amend report con- 
cerning distribution of 
Debates, • - - 32 

Remarks of, on motion 
of Mr. Payne to re- 
consider vote on 6th 
section of 6th article, • 35, 36 
Remarks of, on 7th section 

of 6th article, • • 53* 

Remarks of, on motion of 
Mr. Brown to amend 
6th section, • - 67 . 

Remarks of, on Mr. Wood- 
ward's motion to consid* 
er 3d section of 5th arti- 
cle, - - 73, 74 
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P0RTB8, Mr. (of Northtmpion)— 'Itenarks of«onMr. HiM- 

ler*i motion to mmend 



te-8d lection ofSthar- 

ele, 107, IW, 110, 118 

Motion oU to ntnaiul, mo- 
tion of Mr. Forwtra to 
add new section to 5th 
cle, • - • - 118 

Remarks of, on Mr. Coch- 
ran*s motion to reconsid- 
er rote on recommitineiit 
of report of committee of 
re«Uion, « 124, 125, 126 

Remarks of, on Mr. M*Ca- 
hen's motion to amend 
1st section of 7th article, 

147, 148, 149, 150 

Motion of, to amend 1st 
section of 7th article, • 100 

Remarks of, on motion of 
Mr. Dickey to postpone 
consideration of 1st sec* 
tion of 7th article, 180, 

101, 162, 101, 165 

Motion of, to amend 2d 
ieirtlon of 7^ article, - 171 

Remarks of, on resolnttoo 
to fix day of adjourn- 
ment, • « . 1^. 

Remarks of, on Mr. Scoifs 
motion to amend 2d sec- 
tion of 7th article, « 178« 170 

Remarks of, on Mr. Reig* « 

art's motion to add a 4th 
aeetion to 7th article, 188, 180, 190 

Remarks of, explanatively, 102, 193 
Motion of, to proceed to 

2d reading of 9th article, - 300 

Remarks of, on same sub* 

ject, . . - 210 

Appointed President pro 

tevn*^ • - -211 

Remarks of,on Mr. Doran's 

motion to amend the a* 

mendment of Mr. Read 

to 4th section of 9th ar- 

tielr, 208, 289, 240, 241, 248 
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Frbbidbnt— Exptihiinoii of, cbnceraingdispiintiott of bit* 

lioess* • • " * 4| 908f Sit 

Dc^Sioti of, on quetiliou iitf^ order, 43, 03, 

77, 88, 180, 160, 184, 210, 221, 241 

NeadibgbftheruTesby, - - * - 187 

Communication presented by from the legis* 

Ittore, ... - - 197 

LttiTeof absence obtained by, . « • 211 

Question elated by, .... 228 

Appeal from decision of, . . . 228 

Cairib order by, - - - -228 



jtsAD, Mr* (o£ Susquehanna)— Remarks of, on motion of 

Mr. Brown to amend 
8th section of 8th acti* 
cle, - - - - 18 

Remi^rks of, on Mr. Hies* 
ter^s motion to amend 
7th seetion of 8th arti- 
cle, • - • • 88 
Remarks of,on report from 
committee of levision. .. 

Remarks of, on Mr. Dick* 
«y.> amendment to 3d 
section of 5th article, - 108 

Rem^ks of, on reference 
of application of legis* 
lature for Debates, » 218, %^,, 

GaH to order by, - * 228 

Motion of, to amend 4th 

section of 9th article, - 227 

Reiaarks of, on same mo- 
tion, 227, 228, 288, 248' 
Remwks of, on Mr. Bid- 
die's motion to amend 
6th section of same, 288 to 279 
Motion of, that the con- 
vention adjourn, - • 382 
RnroAitT, Mr. (of Lmiewter) — Remarks of, on Mr. Dar^ 

rah's motion to reconsid- 
er Yote on 1st section of 
9thartide, - « - 82 

Remarks of, on Mr. Coch- 
ran's motion to reconsid- 
er i^ole on recommitment 
of: vepoM of committee of 
revision, . . « I2§ 
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SmoaiTi Mr. (oif LaneMteryp- Motion of, that eonventioa 

adjourn, • - 161 

Motion of. to amend Mr. 
M*Cahen*8 amendment 
to lat section of 7th ar* 
ticle, - - 151,' 162 

Remarks of, on same mo- 
tion, - - • 152 

Remarks of, on motion of 
Mr. Dickey to postpone 
consideration of Ist sec- 
tion of 7th article, 162, 163, 164, 165 

Motion of, to add 4th sec- 
tion to article 7th, 181, 190, 192 

Remarks of, on same mo* 

tion, - 181, 190, 191 

Motion of, to postpone mo- 
tion to amend same sec- 
tion, - - 201 

Remarks of, on same sub- 
ject, - - - 201 

Remarks of, on printing re- 
port of committee of en- 
grossment, - . 219 

Boae» Jahxs— Kesolvtion to give copy of Debates to, - 215 

BvseBU., Mr. (of Bedford) — Remarks of. on report con- 
cerning application of le- 
gislature for Debates^ - 255 

S 

CtooTTi Mr. (of Philadelphia) — ^Remarks of, on Mr. Dar- 

rah's motion to recon- 
sider vote on 1st section 
of 9th article, - 58, 59 

Remarks of, on Mr. Dick* 
ey'i amendment to 3d 
section of 5th article, 116, 117 

Motion of, to amend 2d sec- 
tion of 7th article, • - 175 

Remarks of, on same mo- 
tion, 175, 176, 177, 178 

Motion of,to give Mr. Dar- 
lington leave to continue 
remarks, - - - 221 

Remarks of, on Mr. Steri- 
geie^a motion to amend 
5th #ection of 9th arti- 
cle, • - - 250 

Memorial concerning trial 
by jury presented by, - 258 
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Shbluto, Mr. (of Crawford}~Remarkfl of, on Mr. 

Read*8 motion to t- 
mend 4th section of 
0th article, - - 246 

Sill, Mr. (of Erie) — Remarks of, on Mr, Brown's motion 

to amend 6th section of 6th arUcle, 
Motion of, to amend same section, 
Remarks of, on same motion, 

SMTnii Mr. (of Centre) — Remarks of, on Mr. Brown's 

moUon to amend 6th section 
of 6th article, - 

Immediate question called by. 

Yeas and navs asked for by. 
Remarks of, on Mr. Coch* 
ran's motion to reconsider 
vote on recommitment of re- 
port of committee of revis- 
ion, .... 12S 
Motion of, to postpone motion . 
to refer application of legfis- 
lature for Debates, * 212, 214 

Rematks of, on same motion, 212, 210 

Remarks of, on report of com- 
mittee on same subject, - 264 

SmOGiRs, Mr. (of Montgomery)— Remarks of, on mo- 
tion of Mr. For- 
ward to add new 
section to 5th arti- 
cle, - - . 121 

Suggestion of, as to 
point of order, - 103 

Remarks of, on mo- 
tion to refer appli- 
cation of legislature 
for Debates, 212, 210 

Motion of, to amend 
same, - • 212 

Motion of, to print re- 
port of committee 
of engrossment, • 216 

Motion of, to amend 
5th section of 0th 
article, - 240, 260 

Remarks of, on same 
ik motion, - 240, 260 



8Tm»BVANT, Mr. (of Lvserne)— Remarks bf* im it|KBirt 

of eomroiUee or re- 
vision, « - 87 

Qaestion demanded 
by* • - - $f 

MelfoH oft^u^add new 
seclioD to 7ih artt- 
cle« • • - 198 

Remarks of, on same* 194. 191 

SmPFiuoB— -Rigi^t of« memorial concerning, • I 

TteoMAs, Mr. (of Chester) — Remarks of, on report con* 

cenuBg ap{)Mcation of le- 
gMafmre fbr Debates, S65, Sftf 

TntAL BT JraT-^lteA(ioiial in faror of extending, 76, 211, 285, 289 

Resdutioh conceding, ... 174 

Discussion concerning, 261, 262, 287 

to 280, 282 to a09, 319 

w 

W90DWAt», Mr. (of Luzerne)— Remariui of, on motion 

of Mbr. Chambers to 
amend 8th section of 
8th article, - . - 17 

Qoestioii calbM bjr, on 

motion, • . 17 

Remarks of, on motion 
of Mr. Payne to re* 
consider vole on 8th 
section of 8th article, - 81 

Division of question ask- 
ed by, . - - 4J 

Motion of. to consider 
8d section of 5th ar- 
cle, . - • 89 

Remarks of, on same 
motion, 89, 70, 71, 74, 75 

Remarks of, on report of 
committee of revision, 80, 81, 84 

Resolution offered by,to 
recommit same, - 81 

Motion of, to amend a- 
mendment to 8d sec- 
tion of 5th article, - 94 

Remarks of, on subject 
of amendment to 8d 
section of 5th article, 

94, 05, 00, 97, 90, 99 
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WoodWAO, Mr. (of Luierne)— Remirks of, on tmead- 

meats to tht-'lhbanif . , 

oIe» - - - IMf 

Bemavks ol', on MxJ^ott* 
Uf*n molioii^o amend 
Mr* Stufdefani'e mo- 
Uon to mroend ith see- 
tion ofTthartielei 

2<», 203, 204, 205 

Motion of, to imend Mr* 
Porter's motion fiir se- 
cond readiDg; of 9th 
article, • « - 210 

Remarks of, on same 
motion, - - 210 

Immediate qaestion call- 
ed by, . - . 21T 



TsAS ANP NaT8«— On motion of Mr. ('hambers (o amend 

0th section of Oih article, * 17, It 

On motion of Mr. Brown to amend 
same section, • - - - 2S 

On motion of Mr. Porter, of North- 
ampton, to amend same section, » 20 

On the Previous Qneation, 90, 159, 

100, 171, 222, 223, 227, 251, 331 

On the report of the committee as a^ 

mended, as to the Gth section, * 30 

On Mr. M*Sherry*e motion lo amend 

report as to distribution of Debates, 32 

On Mr. Payne's motion to reconsider 
rote on 0th section of Gfh article, - 42 

On Mr. BeWe motion to amend 0th 

section of 0th article, - 51, 52 

On Mr. Flenmig's motion to amend 9th 
section of 0th article, 60, 57 

On the report of the committee, as re- 
lates to 9th section of 0th aitiele, - 57 

On Mr. Darrah*s motion to ivconsider 
the Teite en the 1st section of 'Oth ar- 
tide, . « . « • 65 

On amendment to amendment to 3d 
sectfon of 5th article, • . . 195 

On Hi. Biester's motion to amend Mr. 
Dickey's amendmoBl to akiie, - 117 
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Tstf AMD Na7»— On Mr. Diekey*i amendment to the 

same, t8 imended, - - - 117 

On netibn of Mr* Forward to insert 
new seetion in 5th article, - - 118 

On Mr. Forward's motion to add new 
seetion to 5th article, ... 193 

On Mr. Cochran's motion to reconsider 
Yote on recommitment of report of 
committee of revision, • - - 131 

On ijBotion of Mr. Bedford to amend 

1st section of 7th artide, - - 197 

On the report of the committee of the 
whole, as relates to the same sec- 
tion, ----- 137 

On Mr. Reigart's motion to amend Mr. 
M'Cahen's amendment to 1st section 
of 7th article, - - - 152, 153 
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